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Preface — Préface

Ursula Mathis-Moser
University of Innsbruck

Over the past three years, the concept of the Responsibility to Protect — more
crucial on the scene of world politics than ever before — has become one of the
central research focuses of the Canadian Studies Centre at the University of
Innsbruck. Two international conferences were dedicated to this subject within
two years. In November 2009, the Canadian Studies Centre — in cooperation
with Thomas Spielblchler and the Africa Focus of the Institute of Contemporary
History — organized an interdisciplinary symposium on the topic of “Responsibility
to Protect: A Canadian Heritage. Peacekeeping, Diplomacy, Media, and Literature
Responding to Humanitarian Challenges”. Two years later, in December 2011, this
time in collaboration with Peter Hilpold and the Faculty of Law, the CSC hosted the
international follow-up conference “Die Schutzverantwortung — Responsibility to
Protect: Ein Paradigmenwechsel in der Entwicklung des Internationalen Rechts”.
While the proceedings from the latter are in preparation, it is our pleasure to present
the results of the 2009 symposium in this volume of the University of Innsbruck’s
canadiana oenipontana publication series.

Thereis noneedtogointodetail atthis pointasfaras the concept of R2Pis concerned.
R2P, a “Canadian invention” — as suggested by the title of the 2009 symposium —
which is intended to counteract the international community’s powerlessness and
failure to act in the face of crises and humanitarian catastrophes, will be presented
and discussed both by Thomas Spielbiichler and Ambassador John Barrett in their
respective introductions and by the authors of the individual contributions to this
volume. To better understand the title of the book, however, it seems necessary
to quickly recall the general assumptions of the 2009 symposium: The organizers
wished to make clear that though originally established in peacekeeping, the
concept of R2P also involves other areas of operation such as diplomacy, media,
and literature. Their specific contributions could possibly be defined as “need to
debate” (diplomacy), “necessity to inform” (media), and “courage to transcend”
(literature). The Responsibility to Protect confronts diplomacy with completely new
challenges. It is diplomacy’s duty not only to take up the task of preventing the
escalation of conflicts, but also to define the narrow path between the necessity
or illegitimacy of an intervention and to elaborate reliable guidelines. On the other
hand, responsibility without information does not work. Information is necessary for
the analysis of a situation and hence the basis for all further decisions. Information,
and in particular journalistic information, can contribute to raising public awareness,



just as paucity of information, information blackouts, disinformation or the
monopolization of information can obscure the individual’'s and the community’s
capacity to act. Literature, finally, plays an important role in creating public
awareness and in helping people to come to terms with past traumas. In many
cases, pain, distress, torture, the menace of death, flight, and migration trigger off
the creative process of writing which in turn may provide the distance necessary
to cope with trauma. At the same time the possibilities of literature go far beyond
mere documentary writing as literature develops its own strategies and scenarios,
and projects its own visions of how to solve and to avoid conflicts.

The present volume reflects these assumptions by assembling eight contributions
under the heading “Peacekeeping and Diplomacy”, six under that of “Literature
and Media”, and five under that of “Young Researchers’ Forum”. It has been the
organizers’ particular intention to bring together renowned representatives of the
four fields mentioned and at the same time offer a forum for junior scientists and
researchers to engage in a multidisciplinary dialogue with them.

The starting point of the volume is Ramesh Thakur's (Australian National
University) “Retrospect and Prospect” perception of R2P in the year 2009 —
Ramesh Thakur, former Assistant Secretary-General of the United Nations, having
been, in 2001, one of the principal instigators of the concept. His contribution is
followed by that of Jean-Francgois Thibault (Université de Moncton) who considers
R2P in the light of state sovereignty and suggests that R2P does not so much
rest on the suspension of state independence as it does on the vulnerability of
persons and groups for whose protection states should be responsible. James V.
Arbuckle, a former officer of the Canadian Army, opens a series of more critical
contributions questioning the effectiveness of R2P and pleading in favor of
diplomatic sanctions as defined in Article 41 of the Charter of the United Nations. It
is in this vein that Franz Eder (University of Innsbruck) draws the reader’s attention
to the fact that R2P is strongly compromised by the loopholes it leaves open for
the Great Powers, and he suggests that the role of the Security Council should
be strengthened instead. Noemi Gal-Or (Kwantlen Polytechnic University), for
her part, analyzes the international trusteeship regime and the prospects of its
adaptation to contemporary R2P situations, whereas George Melnyk (University
of Calgary) studies the controversial role the “peacemaker” and “peacebuilder”
Canada has played in the Afghanistan War. With Thomas Starlinger and Deborah
Goodwin post-conflict scenarios and stabilization issues are brought into focus.
Thomas Starlinger, Brigadier of the Austrian Armed Forces, describes what he
considers a “comprehensive approach” to post-conflict situations, paying equal
attention to issues of civil security, governance, economy, infrastructure, and social
system. Deborah Goodwin (Royal Military Academy Sandhurst) pleads for training
“soldier-diplomats” and developing so-called “soft” and communication skills.
The contributions to the Young Researchers’ Forum by Nathan Hauthaler (Karl-



Franzens University Graz), Johannes Langer (University of Vienna) and Beate
Wegscheider (University of Vienna) are dedicated to the “emancipation” of R2P
from the doctrine of humanitarian intervention and to two case studies of Darfur
and the Sudan.

The section “Literature and Media” addresses the central issue of how literary and
cultural productions react to situations of humanitarian distress, quoting examples
from countries as distant as Haiti or Rwanda. Piet Defraeye (University of Alberta),
in his study of the cultural productions following the Rwandan genocide in 1994,
places particular emphasis on the different functions of literature as testimonial
writing, as a historical account and a therapeutic method, while steadily reflecting on
the question of where reality ends and fiction begins, and of how extreme situations
can be represented discursively. Hans-Jiirgen Lisebrink (Saarland University)
chooses a theoretical approach in order to situate the role played by literature with
regard to the intercultural challenges that derive from European Enlightenment and
“occidental” values. In a similar way Marie-Benedita Basto (Sorbonne) develops an
analytical framework to better locate the links between literature and democracy
and to better understand the capacity of literature to render thinkable collective
experiences and political transformation. Charles Djungu-Simba K. (Université
Pédagogique Nationale Kinshasa) focuses on the African Great Lakes region and
argues that local literary production can contribute to the promotion of peace, while
Yves Chemla (Université Paris-Descartes) examines the situation of writing in Haiti
in the face of the dictator and literary deconstruction as a response to a situation of
distress. Susanne Kirchhoff (University of Salzburg) concludes the presentations
in this section with a paper on “Framing Processes in War Reporting”, where she
takes up the idea of the “necessity to inform” in R2P situations, but also that of the
necessity to observe carefully the mechanisms of how information is produced.
The “literary” contributions to the Young Researchers’ Forum by Adrian Knapp
(University of Innsbruck) and Nicoletta Dolce (Université de Montréal) finally
address two case studies on texts by Uwem Akpan and Christiane Frenette.

Finally, | would like to express my gratitude to those who supported the publication
of this volume. My special thanks go to the Canadian Government, to the Dean
of the Faculty of Languages and Literatures, Waltraud Fritsch-Réssler, and to
the former Vice-Rector for research and acting Rector, Tilmann Mark, for their
generous financial support. | am are particularly grateful to Kathrin Oberhofer and
Gilberte Tschirner for proof-reading and corrections, and to Kristina Leitner and
Carmen Drolshagen for layouting and formatting the book. | would equally like to
thank Ivan Leuzzi for designing the cover and Birgit Holzner, the managing director
of iup, for the editorial supervision of the project. Without their help and their advice
the publication of this book would not have been possible.

February 28", 2012



Au cours des trois derniéres années, le concept de la responsabilité de protéger
— concept plus important que jamais sur la scene internationale — est devenu,
au Centre d’études canadiennes de I'Université d’Innsbruck, I'un des principaux
intéréts de recherche. En deux ans deux conférences internationales ont été
consacrées a ce sujet. En novembre 2009, le Centre d’études canadiennes, en
collaboration avec Thomas Spielblichler et le Pdle Africain de I'Institut d’histoire
contemporaine, a organisé un colloque international et interdisciplinaire ayant
pour sujet “La responsabilité de protéger: un héritage canadien. Peacekeeping,
diplomatie, médias et littérature face aux défis humanitaires”. Deux ans plus tard,
en décembre 2011, cette fois en collaboration avec Peter Hilpold et la Faculté
de droit, le Centre d’études canadiennes hébergea la conférence internationale
“Die Schutzverantwortung — Responsibility to Protect : Ein Paradigmenwechsel
in der Entwicklung des Internationalen Rechts”. Si les actes de 2011 sont encore
en voie de préparation, c’est avec plaisir que nous présentons ici, dans ce volume
de la série canadiana oenipontana de I'Université d’Innsbruck, les résultats du
symposium de 2009.

Il n’est pas besoin d’entrer ici dans les détails en ce qui concerne le concept de R2P.
La responsabilité de protéger, une “invention canadienne” — comme le suggere le
titre du symposium de 2009 — censée combattre I'impuissance et la passivité de la
communauté internationale en cas de crises et de catastrophes humanitaires, sera
amplement discutée dans les introductions respectives de Thomas Spielblichler et
de 'Ambassadeur John Barrett ainsi que dans les articles réunis dans ce volume.
Pour mieux comprendre le titre de 'ouvrage, il nous parait utile par contre de rappeler
rapidement les prémisses générales du symposium de 2009: les organisateurs du
colloque désiraient souligner le fait que le concept de R2P, bien que se référant au
Peacekeeping a l'origine, met également a contribution d’autres secteurs comme
la diplomatie, les médias et la littérature. Leurs contributions respectives pourraient
étre décrites comme “nécessité de négocier” (diplomatie), “obligation d’informer”
(médias) et “courage de dépasser” (littérature). La responsabilité de protéger est
un défi completement nouveau pour la diplomatie car sa tache est, non seulement
de prévenir ou d’empécher l'escalade de conflits, mais aussi de définir le chemin
étroit entre la nécessité et l'illégalité d’une intervention et d’élaborer des directives
irréfutables. D’autre part, iln’y a pas de responsabilité sans information. L’information
est nécessaire pour 'analyse d’une situation de crise et, par conséquent, la base
de toute décision ultérieure. En méme temps, I'information, et tout particulierement
I'information journalistique, peut contribuer a une meilleure prise de conscience du
public. Le manque d’information, par contre, le black-out, la désinformation ou la
monopolisation de I'information tendent a obscurcir la capacité d’action individuelle
et collective. La littérature, en fin de compte, joue également un réle important
en ce qui concerne la prise de conscience du public et permet aux hommes,
depuis toujours, de dépasser les expériences traumatisantes. Tres souvent, ce
sont la douleur, le chagrin, la torture, la menace de mort, la fuite et la migration



qui déclenchent le processus de l'écriture, permettant de prendre les distances
nécessaires pour surmonter les traumatismes. Ce faisant, les possibilités de la
littérature vont bien au-dela d’une écriture documentaire: la littérature développe
aussi ses propres stratégies et scénarios et invente des perspectives pour réduire
ou régler des confilits.

Le présent ouvrage, regroupement de huit contributions sous l'étiquette de
“Peacekeeping et diplomatie”, six sous celui de ‘Littérature et médias” et
cing a l'enseigne de “Forum des jeunes chercheurs” est le reflet fidele de ces
considérations. Et l'intention des organisateurs du colloque de 2009 a également
été de réunir des chercheurs reconnus dans les quatre secteurs mentionnés et,
dans le méme temps, de permettre a la reléve scientifique de s’engager dans un
dialogue multidisciplinaire avec eux.

Le point de départ du présent ouvrage est la perception “Retrospect et Prospect”
de R2P, en 2009, par Ramesh Thakur (Austrian National University), ancien
Secrétaire Général Adjoint des Nations Unies et I'un des principaux instigateurs
du concept en 2001. Sa contribution est suivie par celle de Jean-Frangois Thibault
(Université de Moncton) qui examine le concept sous le jour de la souveraineté des
Etats et soutient qu’il focalise moins sur la suppression de cette derniére que sur
la vulnérabilité des individus et groupes d’individus dont la protection incomberait
aux Etats respectifs. James V. Arbuckle, ancien officier de 'Armée canadienne,
est le premier a jeter un regard plutét critique sur la responsabilité de protéger en
questionnant son efficacité et en plaidant en faveur de sanctions diplomatiques
telles qu’elles ont été définies par I’Article 41 de la Charte des Nations Unies.
C’est dans la méme veine que Franz Eder (Université d’Innsbruck) critique les
portes de sortie dont profitent les grandes puissances et qu’il suggere qu‘on fortifie
et consolide en revanche le réle joué par le Conseil de Sécurité. Noemi Gal-Or
(Kwantlen Polytechnic University), pour sa part, analyse le systeme international de
tutelle et discute la réforme et I'adaptation de ce dernier a des situations actuelles
de R2P. Georges Melnyk (Université de Calgary) en fin de compte étudie le réle
controversé du Canada, nation réputée de ‘peacemaking” et “peacebuilding”, dans
la guerre d’Afghanistan. C’est avec les articles de Thomas Starlinger et de Deborah
Goodwin que sont mis en avant des scénarios de post-conflit et des préoccupations
de stabilisation. Thomas Starlinger, général de brigade des forces de I'Armée
autrichienne, présente ce qu'il considére comme une “approche compréhensive”
de situations de post-conflit, en tenant compte des quatre champs d’action: la
sécurité civile, la gouvernance, I'’économie et l'infrastructure, et le systeme social.
Deborah Goodwin (Royal Military Academy Sandhurst) se prononce en faveur d’'une
formation de “soldats-diplomates” et d’une mise en place renforcée de soi-disant
“soft skills” et facultés de communication. Les contributions de Nathan Hauthaler
(Karl-Franzens Université de Graz), Johannes Langer (Université de Vienne) et
Beate Wegscheider (Université de Vienne) ont pour objet “I'émancipation” de R2P



face a la doctrine de l'intervention humanitaire ainsi que des analyses de deux cas
d’urgence représentés par le Darfour et le Soudan.

La section “Littérature et médias” thématise la maniere dont des productions
littéraires et culturelles réagissent a des situations de détresse, citant des
exemples de pays aussi éloignés que Haiti et le Rwanda. Dans son étude des
créations culturelles engendrées par le génocide rwandais de 1994, Piet Defraeye
(Université d’Alberta) met I'accent sur les fonctions de la littérature comme écriture
de témoignage, écriture a effet thérapeutique et comme récit historique, tout en
réfléchissant sur la question de la représentabilité discursive de situations extrémes
et sur la démarcation entre réalité et fiction. Hans-Jiirgen Liisebrink (Université
du Sarre) choisit une approche théorique pour situer le réle de la littérature en
vue des défis interculturels issus des Lumiéres et des valeurs “occidentales”. De
méme, Maria-Benedita Basto (Sorbonne) développe des instruments analytiques
pour mieux expliquer les liens réunissant littérature et démocratie et pour mieux
comprendre la capacité de la littérature de rendre imaginables expériences
collectives et transformations politiques. Charles Djungu-Simba K. (Université
Pédagogique Nationale Kinshasa) s’intéresse a la région des Grands Lacs
d’Afrique en soulignant que la production littéraire locale peut contribuer a la
promotion de la paix alors que Yves Chemla (Université Paris-Descartes) examine
la situation de I'écrivain (haitien) face au dictateur et la déconstruction littéraire
comme réponse a une situation de détresse. La contribution de Susanne Kirchhoff
(Université de Salzbourg) clét cette section avec “Framing Processes in War
Reporting” ou I'auteur reprend l'idée de “I'obligation d’informer” dans des situations
de R2P tout en soulignant la nécessité d’observer attentivement les mécanismes
de production d’information. Finalement les contributions “littéraires” au Forum des
Jjeunes chercheurs par Adrian Knapp (Université d‘Innsbruck) et Nicoletta Dolce
(Université de Montréal) présentent deux études de cas de textes écrits par Uwen
Akpan et par Christiane Frenette.

Ceci dit, le moment est venu de remercier ceux et celles qui ont cautionné cette
publication. Je remercie le Gouvernement du Canada, la doyenne de la Faculté
de langues et littératures, Waltraud Fritsch-Réssler, et I'ancien Vice-président de
recherche et actuellement Président de I'Université d’Innsbruck, Tilmann Mark,
pour leur généreux support financier. Un grand merci a Kathrin Oberhofer et
Gilberte Tschirner pour les corrections, et a Kristina Leitner et Carmen Drolshagen
pour le travail de mise en page et de rédaction. J'aimerais également remercier lvan
Leuzzi pour la conception de la couverture, et Birgit Holzner, directrice générale de
l'iup, pour la supervision du projet. Sans leur soutien et leur conseil la publication
de cet ouvrage n’aurait pas été possible.

28 février 2012



The Responsibility to Protect

Thomas Spielbtichler
Johannes Kepler University Linz

The slogan “never again” was meant to represent more than empty words after the
horror of the Holocaust; it was a solemn promise to ensure that the international
community would never again allow mass atrocity crimes to be committed under
the shield of state sovereignty. Nevertheless, many decades were to pass by
before this moral obligation was installed in International Law — decades that were
marked by conflicts and humanitarian disasters.

In 1999, when addressing the General Assembly, UN-Secretary General Kofi
Annan focused on the prospects for human security and intervention in the next
century, posing the all-important question of how to deal with the dilemma of
sovereignty and humanitarian intervention. He mentioned this quandary again in
the UN Millennium Report a year later: “[...] if humanitarian intervention is, indeed,
an unacceptable assault on sovereignty, how should we respond to a Rwanda,
to a Srebrenica — to gross and systematic violations of human rights that offend
every precept of our common humanity?”

At the UN Millennium Summit, the Canadian Prime Minister Jean Chrétien
announced the formation of an international ad-hoc commission to deal with that
dilemma: the International Commission on Intervention and State Sovereignty
(ICISS). The body was co-chaired by Gareth Evans and Mohamed Sahnoun.
Ramesh Thakur, keynoter of the symposium in Innsbruck, was a member of this
high profiled commission.

In December 2001, the ICISS released its final report titled The Responsibility
to Protect. Kofi Annan welcomed the commission’s work, describing its title as
a restatement of the core issue at the heart of the debate on intervention. He
stated that sovereignty implies responsibility as well as power; among those
responsibilities, Annan identifies none as more important than the obligation to
protect citizens from violence and war. Four and a half years later, in September
2005, the concept of Responsibility to Protect (R2P) was integrated in the Outcome
Document of the 2005 World Summit. R2P became part of International Law and
was reaffirmed by a Security Council Resolution in April 2006.

R2P is intended to successfully counteract the international community’s failure
when it is necessary to act in the face of crises and humanitarian catastrophes.



It is often understood as a tool for Peace Enforcement (humanitarian military
intervention), but it also involves other, non-military spheres where all tasks of
Peace Support Operations have to be performed. Nevertheless, its principle
contains a number of serious questions rooted in the dichotomy of sovereignty
and intervention.

The symposium in Innsbruck addressed several of the problems that arise when
the principle of R2P has to be put into action. Sovereignty implies responsibility
— who then must stand in if the task is not performed by a state? What about
external interests in the case of an intervention? Would the UN Charter not have
been a sufficient basis in order to perform R2P? How does R2P fit into post-conflict
scenarios? What can be the role of media or literature in the case of mass atrocity
crimes and humanitarian disasters? In addition to these general questions, case-
studies are discussed to reveal different problems: the lack of political will and the
difficulty of interpreting a given situation analytically. All participants in Innsbruck
agreed on the general idea and necessity of R2P, while fascinating discussions
emerged over the benefits of the given concept and defined routines.

In 2011 the world witnessed about 180 violent conflicts, among them twenty wars
according to the definition of the Heidelberg Institute for International Conflict
Research. Most of those wars have been fought in Africa, the Middle East and
Asia. Thousands of civilians have died and are still dying. When we talk about the
concept of R2P, we have to ask ourselves: Do we take that responsibility seriously
— and if not, why? Nearly everyone would agree that the concept of R2P is very
straightforward. But if R2P becomes the basis of a humanitarian intervention,
things are no longer quite so simple. This problem was one of the core themes in
the discussion of case studies in Innsbruck.

February 2012



The Opening of the Symposium
November 11-14, 2009

John Barrett
Ambassador of Canada to Austria

| am very pleased to have the opportunity to address you at this Opening Cere-
mony of the International and Interdisciplinary Symposium on “Responsibility to
Protect: A Canadian Heritage”. | congratulate all of you — organizers, sponsors,
distinguished guests, participants and audience — for focusing on such an impor-
tant topic.

It is a topic — as | will describe in a moment — that unites the interests and efforts
of both our countries — Austria and Canada. And | am very pleased that the Cana-
dian Studies Centre of the University of Innsbruck has put together such a robust,
interesting, timely and — one is sure — fruitful conference that will help to advance
internationally the commitment of all nations in their Responsibility to Protect.

| regret not being with you in person. | am in Doha, Qatar, as Head of Canada’s
Delegation to the Review Conference of States Parties to the UN Convention
Against Corruption. Here we are working hard to negotiate a review mechanism
that will support implementation of the Convention’s requirements and greater ac-
countability for compliance with these requirements. In a way, you could see the
UN Convention Against Corruption as a distant cousin of the Responsibility to Pro-
tect. In this case, we are dealing with the protection of citizens against corruption
by helping to enhance norms, standards, laws, capacities, and accountabilities in
countries to defeat this malignancy.

Allow me to take a few minutes of your time to offer some views from a Canadian
perspective on your conference’s theme. To start with, a bit of background. The
Responsibility to Protect addresses the question of how to protect civilians from
genocide, ethnic cleansing, war crimes, and crimes against humanity. It specifies
that individual states have the primary responsibility to protect their populations.
It further accords a residual responsibility for the international community to re-
spond when an individual state fails to exercise its primary responsibility to protect
its own people.

In September 2005, after a concerted campaign spearheaded by Canada and
other like-minded nations, the Responsibility to Protect — the R2P concept — was



given global endorsement by leaders at the UN World Summit. The World Summit
consensus on R2P was further endorsed by the Security Council in April 2006 in
Security Council Resolution 1674 on the “Protection of Civilians in Armed Con-
flict”. | believe we are now at a very interesting and important time in the evolution
of the R2P concept. For three reasons.

First, the UN Secretary General issued a report on R2P in January 2009 which
emphasized the importance of its three pillars — that is, prevention, capacity-build-
ing, and response. This report was the basis of a General Assembly Open Debate
on R2P held in late July 2009. The debate was the first concerted intergovern-
mental discussion on R2P since the 2005 Summit and consequently attracted
major interest. There was strong cross-regional support for international action
to prevent and respond to mass atrocities; almost universal reaffirmation of the
2005 commitments; and a readiness to move away from philosophical debates
on sovereignty and non-intervention, in favour of practical, action-oriented efforts
to implement the R2P commitments that leaders endorsed in 2005. The debate
coincided with the 15th anniversary of the Rwandan genocide and the 30th an-
niversary of the end of the Khmer Rouge genocide in Cambodia.

The Secretary General’s report of January 2009 focuses first on prevention and
suggests ways to implement and operationalize prevention. Canada believes this
is key to ensuring that genocide and incitement to genocide do not occur. We can
do more to monitor situations where civilians may be at serious risk of armed at-
tack and to ensure that practical actions and protection strategies are employed
where they are effective and most needed. This involves strengthening existing
mechanisms within the UN — such as the Office of the Special Advisor to the
Secretary General on the Prevention of Genocide, and the role of the Special
Advisor to the Secretary General on Responsibility to Protect — so that we can
develop early warning mechanisms and monitor situations where civilians may be
at serious risk. We must continue to work towards ensuring that issues on the pro-
tection of civilians are translated into clear and achievable operational guidance
for military and civilian actors. Those entrusted with the responsibility of protection
must have the knowledge and training required to effectively fulfil this role.

This brings me to my second point. Under Austria’s leadership, there is a debate
taking place today — November 11t", 2009 — in the Security Council on the “Protec-
tion of Civilians in Armed Conflict”. This debate is coming on the 10th anniversary
of UN Security Council Resolution 1265 (1999) which set out the first normative
framework for the protection of civilians in armed conflict. Austria’s stated inten-
tion in this debate is to take stock of progress over the past ten years and identify
and agree concrete means to improve compliance by parties to conflict with the
norms and standards of Resolution 1265. The debate will seek to reinvigorate
the Security Council’'s commitment to protection of civilians in armed conflict and



will be chaired by Austria’s Foreign Minister, Michael Spindelegger. The themes
proposed by Austria are how to strengthen rule of law, enhance compliance, and
ensure accountability; how to improve implementation of protection mandates by
peacekeeping missions; how to enhance provision of information and reporting to
the Security Council on the protection of civilians in armed conflicts.

Why is this pertinent to this conference’s theme, Responsibility to Protect? In the
last decade, ten United Nations peacekeeping missions have explicitly been man-
dated to protect civilians under imminent threat of physical violence. The first was
the UN peacekeeping operation in Sierra Leone in 1999. It has been recognized
by many — not least the UN Department of Peacekeeping Operations — that mod-
ern peacekeeping missions are multidimensional. They address the full spectrum
of peace-building activities — from providing secure environments to monitoring
human rights and rebuilding the capacity of the state. Such mandates also require
that the peacekeeping mission put an emphasis on the physical protection of civil-
ians. However, as yet, there is no unified interpretation of the concept of protection
of civilians in UN peacekeeping operations. Clearly, this must be addressed as a
matter of priority.

There are some states which seek to divide the concept of Responsibility to Pro-
tect from the protection of civilians in armed conflict. In my personal view, | don’t
believe that these two concepts — responsibility to protect and protection of civil-
ians in armed conflict — are separate. What unifies them is that they both address
the security of the individual citizen. They seek to defend the human rights that all
individuals possess. They find their basis in the body of international humanitarian
law that now exists. And underpinning that law is an International Criminal Court.

My third point concerns the timeliness and importance of this conference on “Re-
sponsibility to Protect: A Canadian Heritage”. It is too much to make R2P solely a
Canadian invention. But it is true that R2P can be considered an aspect of Cana-
da’s heritage in international relations, particularly in our long history of contribut-
ing to UN peacekeeping, to the development of international law, to the defence
of universal human rights, and to the dignity and protection of the individual. Not
only is this the 20™ anniversary of the fall of the Berlin Wall. Not only is it the 10™
anniversary of the first UN Security Council Resolution on the protection of civil-
ians in armed conflict. Today — November 11, 2009 — is also the day on which the
First World War ended. For Canada and other countries who lost men and women
in that war and since, it is a day on which we remember those who died, civilians
as well as soldiers. That is the meaning of the red poppy | am wearing in my lapel.

Judging from the organisation of the symposium, its themes and participants, this
promises to be a first-rate gathering of experts and practitioners on all aspects of
R2P. For reasons | have stated, your conference could not be more timely. It is the



moment when — as the UN Ambassadors of Austria and Canada have stated —we
need to invigorate the Security Council’'s commitment to the protection of civilians
in armed conflict and to R2P. | am convinced that the Innsbruck International and
Interdisciplinary Symposium will make its mark as an important, thoughtful, and
practical stimulus to that reinvigoration.

Let me add a special “Danke schon” to the symposium organizers. First and fore-
most to Professor Ursula Moser, the Director of the Canadian Studies Centre, and
her team; to co-organizer Professor Thomas Spielblchler of the Institute of Con-
temporary History; to the University of Innsbruck; and to all sponsors supporting
this event. | wish all of you — organizers, participants and audience alike — a very
successful conference. And | look forward to hearing what you have discussed
and what conclusions you have reached.

November 11", 2009
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The Responsibility to Protect:
Retrospect and Prospect

Ramesh Thakur
Australian National University

Résumé

La ‘responsabilité de protéger’—qui mobilise en dernier recours la conscience mondiale dans
le but de prévenir et de mettre fin aux meurtres de masse — illustre clairement la maniére
dont les Nations Unies ont créé I'espace requis pour la mise en place d’agendas normatifs
et de politiques efficaces. Telle qu'elle est formulée par la Commission internationale
de lintervention et de la souveraineté des Etats (CIISE), la responsabilité de protéger
redefinit la souveraineté comme responsabilité plutét que comme privilége et place cette
responsabilité tout d’abord dans les mains de I'Etat. Si, et seulement si I'Etat refuse ou se
montre incapable d’honorer cette responsabilité, ou s’il est lui-méme 'auteur d’atrocités, la
responsabilité de protéger les victimes de crimes d’atrocité est transférée a la communauté
internationale, agissant idéalement a travers le Conseil de Sécurité. Cet essai replace la
responsabilité de protéger dans le contexte du ‘challenge d’intervention humanitaire’ des
années 1990, et retrace I'évolution de la notion de ‘challenge’ a celle de ‘responsabilité de
protéger’, jusqu’a I'adoption de cette derniére par les leaders mondiaux en 2005. L'article
présente le débat a 'Assemblée Générale des Nations Unies en juillet 2009 et vise en tout
premier lieu a esquisser I'agenda jusqu’ici inachevé d’opérationnalisation de la norme.

The Responsibility to Protect (R2P) — the mobilizer of last resort of the world’s
conscience to avert, prevent, and stop mass killings — is a clear illustration of
how the United Nations has provided the essential space in which powerful
normative and policy agenda can be articulated. As formulated by the International
Commission on Intervention and State Sovereignty (ICISS), R2P redefines
sovereignty as responsibility rather than a privilege, and locates the responsibility
in the first instance with the state. If, but only if, the state is unwilling or unable
to honor this responsibility, or is itself the perpetrator of atrocities, does the
residual responsibility to protect victims of atrocity crimes shift to the international
community of states, ideally acting through the Security Council. In an interview
with Time magazine, Liberia’s President Ellen Johnson Sirleaf, Africa’s first elected
woman president, said, “Look at how we have gone from [...] non-interference in
our internal affairs to respect for the principle of the responsibility to protect.™

! “Look Across Africa and See the Major Changes that Are Happening”, in: Time, 13 July 2009,
http://www.time.com/magazine/article/0,9171,1908312,00.html, accessed 17 September 2010.



Is R2P well-meaning enough to be attractive for its promise of making a difference,
yet so vague as to be potentially threatening by being open to abuse? Is it in
danger of falling prey to the fatal organizational paradox syndrome, where the
effort to preserve the fragile diplomatic consensus in the international community
is privileged over the call to protect vulnerable populations that led to the
consensus being forged in the first place? That is, can the global consensus on
R2P, necessary for the world to be able to translate it from noble principle to actual
deeds, be stopped from fraying only at the cost of the integrity of R2P that neuters
the will to act? Alternatively, is R2P a norm in search of a self-justifying crisis?

Faced with such tensions and competing imperatives, will the R2P centre hold?
Revulsion at the murder of large numbers of civilians in a range of atrocity crimes
— the drowning of the ceremony of innocence — has led to a softening of support
for the norms and institutions that shield the perpetrators of atrocity crimes from
international criminal accountability. The failure to act can indeed be interpreted
as the best lacking the courage of their conviction while the worst engage in mass
murder with passionate intensity. ‘Mobilizing political will’ is a more prosaic way of
saying that the best need to rediscover and act on their convictions. Darfur is the
current poster child for collective helplessness from the sidelines that translates
as institutionalized international indifference.

Traditional warfare is the use of force by rival armies of enemy states fighting
over a clash of interests: us against them. Collective security rests on the use of
force by the international community of states to defeat or punish an aggressor
from within the community, whoever that may be: all against one. Peacekeeping
involves the insertion of neutral and lightly armed third-party soldiers as a physical
buffer between enemy combatants who have agreed to a ceasefire: us as a buffer
between formerly fighting enemies. R2P refers to the use of military force by
outsiders for the protection of victims of mass atrocities inside sovereign territorial
jurisdictions: us against perpetrators, as protectors of victims of mass atrocities.

I will first situate R2P in the context of the so-called ‘challenge of humanitarian
intervention’ in the 1990s and trace the displacement of the challenge with the
responsibility to protect and its adoption by world leaders in 2005, then bring it up
to date with the debate in the UN General Assembly in July 2009, before outlining,
as the main aim of this paper, the unfinished agenda of operationalizing the norm.

From the 1990s’ Challenge of Humanitarian Intervention to the 2005 World
Summit

The 2001 ICISS report consolidated a number of disparate trends and borrowed
language first developed by Francis M. Deng and Roberta Cohen by the end of



the 1980s to help address the problem of internally displaced persons (IDPs).
The attributes and exercise of sovereignty have softened significantly since 1945.
Until the First World War, the use of force, both domestically and internationally,
was an acknowledged attribute of state sovereignty and war itself was an
accepted institution of the Westphalian system, with distinctive rules, etiquette,
norms, and stable patterns of practices to govern armed conflicts. Today there
exist numerous and significant restrictions on the authority of states to use force
either domestically or internationally. A further challenge to the Westphalian order
came with the adoption of new standards of conduct for states in the protection
and advancement of international human rights. Over time, the chief threats to
international security have come from violent eruptions of crises within states,
including civil wars, while the goals of promoting human rights and democratic
governance, protecting civilian victims of humanitarian atrocities, and punishing
governmental perpetrators of mass crimes have become more important.

The proliferation of complex humanitarian emergencies after the end of the Cold
War and the inappropriateness of the classical tenets of UN peacekeeping for
dealing with them highlighted the inherent tension between the neutrality and
impartiality of traditional peacekeeping and the partial consequences of peace
enforcement. Finally, under the impact of globalization, national frontiers are
becoming less relevant in determining the flow of ideas, information, goods,
services, capital, labor, and technology. The cumulative effect of these changes
has posed significant conceptual, policy, and operational challenges to the notion
of state sovereignty that is considerably less sacrosanct today than in 1945.

Paragraphs 138-40 of the 2005 World Summit's Outcome Document mark a clear,
unambiguous acceptance by all UN members of individual state responsibility
to protect populations from genocide, war crimes, ethnic cleansing, and crimes
against humanity. Member states further declared that they “are prepared to take
collective action, in timely and decisive manner, through the Security Council [...]
and in cooperation with relevant regional organizations as appropriate, should
peaceful means be inadequate and national authorities are manifestly failing to
protect their populations™.

The Status of R2P in 2009
In January 2009 Ban Ki-moon published his own report on implementing R2P.

While not adding much to the substance of what was said in 2001, it does flesh
out in greater and clearer detail many of the ideas of the ICISS report. It notes

2 “2005 World Summit Outcome”, UNGA Res. 60/1, 15 September 2005, paragraphs 138-140.



explicitly that all peoples inside a state’s territorial jurisdiction, not just citizens
but also non-national residents and visitors, must be protected by a state. It
clarifies and elaborates certain points, for example that just because force is the
last resort, this does not mean we have to go through a sequential or graduated
set of responses before responding robustly to an urgent crisis. Building on the
2005 document, the report is effective in packaging R2P in the language of three
pillars: the state’s own responsibility to protect all peoples on its territory, the
responsibility of international assistance to help build a state’s capacity to deliver
on its responsibility, and the international responsibility to protect.

Mercifully, the report does not retreat from the necessity for outside military
action in some circumstances. But it does dilute what was the central defining
feature of R2P. R2P’s added value is that it crystallized an emerging new norm
of using international force to prevent and halt mass killings by reconceptualizing
sovereignty as responsibility. It aims to convert a shocked international conscience
into timely and decisive collective action. The use of force by the UN against
a state’s consent will always be controversial and contested. That is no reason
to hand over control of the pace, direction and substance of the agenda of our
shared, solemn responsibility to the R2P skeptics. How do we build international
capacity and will to protect at-risk populations when state authorities are complicit
either through incapacity or, more culpably, through direct complicity?

The General Assembly held a well-attended debate on R2P in July 2009. It was
called for by the president of the Assembly, Father Miguel D’Escoto Brockmann
of Nicaragua, who described R2P as “redecorated colonialism”. He cited the case
of Iraq as an example of R2P being abused — even though it took place more
than two years before R2P was adopted. Ed Luck emphasized that R2P seeks
to “discourage unilateralism, military adventurism and an over-dependence on
military responses to humanitarian need™.

The debate was addressed by 94 speakers, almost two-thirds of them from
Africa, Asia, and Latin America. Almost all reaffirmed the 2005 consensus on
R2P, expressed opposition to any effort to reopen it and insisted that its scope
be restricted to the four crimes of genocide, crimes against humanity, war crimes,
and ethnic cleansing. Africans noted that R2P attempted to strike a balance
between non-interference and non-indifference. Most affirmed that should other
measures prove inadequate, timely and decisive coercive action, including the
use of force, is warranted to save lives. Few speakers rejected the use of force
in any circumstance. Only Cuba, Nicaragua, Sudan, and Venezuela sought to roll

8 Edward Luck cited in [UN News Centre], “Assembly President Warns on Doctrine to Intervene on

War Crimes, Atrocities”, 23 July 2009, in: http://www.un.org/apps/news/story.asp?News|D=31562&Cr
=right+to+protect&Cr1, accessed 12 September 2011.



back the 2005 consensus. Even some countries whose responses to R2P in 2001
had ranged from ambivalence to hostility — Nigeria, South Africa, India, Indonesia,
Japan — spoke in support of R2P. Pro-R2P interventions by East Timor and
Rwanda were especially poignant. The latter said that “the 2005 World Summit
Outcome, coupled with the Secretary-General’s report and today’s debate, made
it much less likely that such horrific events [as the 1994 Rwandan genocide] would
be repeated anywhere in the future™.

An Unfinished Journey

Yet challenges remain. The first danger is that of rollback: a shamefaced edging
back from the agreed-upon norm of 2005, a form of buyer’s remorse. Continued
advocacy and activism is required to remain steadfast and hold all governments’
feetto the fire of individual and collective responsibility to protect at-risk populations.
Better that serially abusive regimes live with the fear of international intervention
than letting their people live in fear of being visited by death and disappearance
squads.

An opposite danger comes from the aggressive humanitarian warriors who gave
‘humanitarian intervention’ such a bad name in the first place. The weight of
developing countries’ historical baggage is too heavy to sustain the continued use
of that language.

Another danger from over-enthusiastic supporters is misuse of the concept in
non-R2P contexts like non-proliferation, HIV/AIDS, or climate change.

The original ICISS report failed to make a forceful distinction between state
incapacity on the one hand, and state complicity through unwillingness or
perpetration on the other. The relationship between R2P and the protection of
civilians in armed conflict could also do with theoretical and conceptual clarification.

The protection of victims from mass atrocities requires different guidelines and
rules of engagement than traditional warfare, collective security, and peace
operations, as well as different relationships to civil authorities and humanitarian
actors. These need to be identified, articulated, and incorporated into officer
training manuals and courses.

Each context requires its own specific protection actions. The UN can provide the
normative mandate at the global level and the forces necessary for intervention.

4 GA/63/10849, 24 July 2009, http://www.un.org/News/Press/docs/2009/ga10849.doc.htm,
accessed 28 August 2012.



Action is undertaken by UN agencies acting collaboratively with local actors
who can be brought together in a distinct protection cluster to assess needs
and priorities for each vulnerable group requiring protection and identifying, in
advance, the custom-tailored responses for prevention and rebuilding.

The map lines that delineate statehood can become blurred by the bloodlines of
nationhood. In launching military action against Georgia in 2008, Russia invoked
R2P to camouflage highly traditional geopolitical calculations in defense of its
interests in South Ossetia. Unilateral intervention by a ‘kin state’ can lead to conflict
within and between states. Whose responsibility is it to protect such persons?

The question is conceptually linked to that of protecting one’s citizens abroad.
With increased volumes of international travel, growing numbers of people risk
being caught in foreign danger zones. Can a state be said to have a duty to
protect its nationals abroad?

The contemporary international system exhibits systemic risks and vulnerabilities,
both horizontally from one sector to another (the subprime crisis, mortgage
meltdown, and individual banks’ crisis led inexorably to a global financial crisis),
and vertically from firms and nations to the world. Sovereignty becomes a risk
multiplier. Systemic resilience lies in supranational regulatory/surveillance
mechanisms, coordinating mechanisms, and sanctioning mechanism sans
sovereignty. In other words, sovereignty entails both the globalization and
domestication of responsibility.

Yet another item on the research agenda would be to examine past cases of iconic
examples of horrific atrocities and genocidal killings, including the Holocaust,
Bangladesh, Cambodia, Rwanda, and the Balkans. Conversely, there are some
iconic cases of ‘bad’ interventions, such as in Chile, that could also be studied with
respect to what difference, if any, R2P would or might have made.

The protection of civilians and the prosecution of perpetrators are two sides of
the same coin. The problem is mass atrocities. The interrelated twin tasks are
to protect the victims and punish the perpetrators by building domestic and
international institutional capacity and political will. Both require substantial
derogations of sovereignty. How can the generals and presidents responsible for
mass atrocities be brought to justice?

There is renewed interest in regional peacekeeping by organizations such as
NATO, the African Union, or ECOWAS. Kofi Annan called for an “interlocking
system that guarantees greater coordination in both policy and action” with



partnerships that “build on the comparative strengths of each organisation™.
Regional peacekeeping offers a solution to the UN’s lack of capacity against
growing demand. Regional actors have a bigger stake in neighborhood security
and stability; are less riven by heterogeneity of forces in skills, equipment, and
doctrines; are more sensitive to local mores and nuances; and are better placed to
receive and recognize early warning signals of imminent flare-ups. Against this is
the risk of regional actors pursuing vested interests instead of the regional public
good. They are vulnerable to cross-infection by regional rivalry. They also lack
institutional policies on the protection of civilians in armed conflict and knowledge
of and training in the relevant principles of international humanitarian law. There
is a real risk that regional peace operations will neither be aware of nor be able
to adhere to international standards like R2P and IHL (International Humanitarian
Law). This could result in a debilitating fragmentation of multilateral responses to
conflict.

Test Cases

This extensive research agenda will help to build a case load of R2P-type situations
as a guide for future deliberations, evidence-based analyses and robust action. In
the meantime, it is in the field with actual test cases that the rubber has already
hit the road.

In 2008, with Myanmar’s deadly Cyclone Nargis, principles, politics, and
practicality converged in counseling caution in invoking R2P. There is little moral
or conceptual difference between large numbers of people being killed by soldiers
firing into crowds or the government blocking help being delivered to the victims of
natural disasters. Politically, however, we cannot ignore the significance of the non-
inclusion of natural and environmental disasters in the 2005 Outcome Document.
To attempt to reintroduce it by the back door today would strengthen suspicion
of Western motivations and cynicism towards Western tactics. Practically, there
is no humanitarian crisis so grave that it cannot be made worse by military
intervention. The only way to get aid quickly to where it was most needed was
with the cooperation of the authorities. If they refused, militarily overstretched
Western powers had neither the capacity nor the stomach to start another war in
the jungles of Southeast Asia. A war of liberation or humanitarian assistance can
quickly morph into a war of foreign occupation in the eyes of the local people.

5 Joint statement by participants in the sixth high-level meeting between the United Nations and

Regional and other Intergovernmental Organizations, United Nations Headquarters, New York, 25-26
July 2005.



Arelated danger is seeking remedy in R2P when better or more appropriate tools
and instruments are available for dealing with the crisis at hand. With Israel’s
military offensive on Hamas-ruled Gaza, there were issues of international and
UN Charter law involved: the well established rights to self-defense against armed
attack and to resist foreign occupation, the validity of these justifications for the
resort to violence by Israel and Palestinians and the limits to the exercise of these
rights. There were issues of international humanitarian law: Regardless of whether
the use of force itself is lawful or not, the conduct of hostilities is still governed
by the Geneva laws with respect to proportionality, necessity, and distinction
between combatants and civilians. There were charges and counter-charges of
the possible commission of war crimes. In the midst of all this, the invocation of
R2P did not seem to be the most pressing or relevant contribution.

The Goldstone Report called on both Palestinian and Israeli authorities to conduct
investigations in good faith in conformity with international standards. It asked the
Security Council to monitor these and to refer them to the ICC only if credible
inquiries were not carried out within six months. Both recommendations are in line
with what European and US governments advocate regularly elsewhere. Failure to
follow them in Gaza will undermine broader international legal principles and also
the UN'’s ability to press for justice in places such as Kenya, the Congo, and Darfur.

The debate over Gaza also raises the question of occupying powers’ responsibility
to protect all peoples living under their occupation, be they Palestinians or Iraqis
or Afghans.

In May 2009 there was debate over the relevance and applicability of R2P to Sri
Lanka in the closing stages of the government’'s successful military campaign
against the Tamil Tigers, a guerrilla army that had fought a brutal war against
the legitimate state for 26 years, killed up to 80,000 people, and assassinated
an Indian prime minister as well as a Sri Lankan president. Civilians were held
against their will by the Tigers, not the army. Many who tried to flee were shot by
the Tigers. Tellingly, there were no reports of civilians trying to flee from the Sri
Lankan forces to the Tigers. It is the Tigers who fought for a solely military solution
to the three-decade conflict, spurning the few opportunities that were presented
for a political settlement through dialogue and negotiations; who insisted on being
the sole representative of the Tamil population and cause, liquidating all rival
challengers; and who lost international goodwill after 9/11 as the global tolerance
for terrorism as a tactic collapsed, regardless of the justice of the cause.

Given the Tigers’ nature and record, it was not unreasonable for the government
to build the capacity and demonstrate the determination to defeat the Tigers as
part of its responsibility to protect. Moreover, large numbers of civilians were put
in harm’s way when the Tigers used them as human shields against attacks by



the security forces. To refrain from attacking the Tigers would have created the
moral hazard of validating the tactic of taking civilians hostage as human shields.

These considerations help to explain the outcome of the Human Rights Council
deliberations in May 2009. Western countries had tabled a censorious resolution
calling for unfettered access to 270,000 civilians detained in government-run
camps and an investigation of alleged war crimes by both sides. China, Cuba,
Egypt, and India were among 29 developing countries who supported a Sri
Lanka-sponsored resolution describing the conflict as a domestic matter that did
not warrant ‘outside interference’, praising the defeat of the Tigers, condemning
the rebels for using civilians as human shields, and accepting the government’s
argument that aid groups should be given access to the detainees only ‘as may be
appropriate’. While Colombo was jubilant, Western diplomats and human rights
officials were said to be shocked by the outcome at the end of the acrimonious
two-day special session.

Where R2P does apply to the government is in its preventive and rebuilding
components. The fact remains that the Tigers were the after-product of systematic
and institutionalized discrimination by the Sinhalese majority against the Tamil
minority that quickly degenerated into oppression and then killings. Calls for
equal treatment when ignored escalated into demands for autonomy and finally,
for a homeland. A military victory, while necessary, will not guarantee a peaceful
future for a united Sri Lanka. The best time for the state to adopt measures of
accommodation and power sharing within a federal framework is in the flush of
military victory, when no one can accuse it of weakness. Conversely, should there
be vulgar triumphalism, gloating, and an atavistic return to oppression and killings,
Sri Lanka will suffer a reprise of the brutal civil war.

Conclusion

Fortunately, atrocity crimes on the scale of the Holocaust, the Cambodian killing
fields, and the Rwanda genocide are rare in human history. This is why R2P
in its intervention avatar will be needed but rarely, in extremis. But when such
horrific events do occur, standing on the sidelines leaves an indelible stain on
our collective conscience. R2P is much more fundamentally about building state
capacity than undermining state sovereignty. The scope for military intervention
under its provenance is narrow and tight. The instruments for implementing its
prevention and reconstruction responsibilities on a broad front are plentiful.

In the meantime, there actually has been an example of a successful road testing
of R2P. According to Kofi Annan, “I saw the crisis in the R2P prism with a Kenyan
government unable to contain the situation or protect its people [...]. | knew that if



the international community did not intervene, things would go hopelessly wrong.
The problem is when we say ‘intervention’, people think military, when in fact that's
a last resort. Kenya is a successful example of R2P at work™.

One possible means of entrenching the norm in public and policy discourse would
be to cite paragraphs 138 and 139 of the Outcome Document in the preambular
paragraphs of all relevant Security Council resolutions creating or renewing UN
peace operations, while the operative paragraphs could contain the protection of
civilians in armed conflict as part of the mandate of UN missions. Such repeated
recitations by the world’s supreme executive authority would help to create
new political facts on the moral ground. It could also generate the sort of norm
entrapment that is familiar from the human rights literature. Every time that a state
protests that R2P is not applicable to it, that critics have misunderstood the facts
or not taken due account of the context, it acknowledges and reinforces the global
norm even while questioning its applicability in the specific case at hand. Similarly,
much as imitation is the sincerest form of flattery, Russia’s misleading invocation
of the norm in 2008 in Georgia was a tribute to the moral power of R2P.

History proves that, sovereignty and the norm of non-intervention notwithstanding,
regional and global powers have intervened, repeatedly, in the affairs of weaker
states. R2P offers developing countries better protection through agreed and
negotiated-in-advance rules and roadmaps for when outside intervention is justified
and how it may be done under UN authority rather than unilaterally. It is rooted in
human solidarity, not in exceptionalism of the virtuous West against the evil rest.

Westerners do, however, need to recognize and accommodate developing
country sensitivities. Their viewpoints rarely get an airing in the dominant Western
mainstream media, let alone a respectful hearing with the possibility of their
being right. The crisis over ‘humanitarian intervention’ arose because too many
developing countries concluded that, intoxicated by its triumph in the Cold War,
a newly aggressive West was trying to ram its values, priorities, and agenda
down their throats. Even today, differences within both camps notwithstanding,
the global North/South divide is the most significant point of contention for ‘the
international community’. With regard to the use of force, for example, advocates
of the right to non-UN authorized humanitarian intervention in essence insisted
that the internal use of force by the rest would be held to international scrutiny, but
the international use of force by the West could be free of UN control.

The nature of armed conflict has changed. Until the Second World War, war was
fought between huge mechanized armies as an institution of the states system,

6 Kofi Annan in an interview with Roger Cohen, “How Kofi Annan Rescued Kenya”, in: New York
Review of Books 55, 13 (14 August 2008), 52.



with distinctive rules, etiquette, norms, and stable patterns of practices. Today’s
wars are mostly fought in poor countries with small arms and light weapons,
between weak government forces and ill-trained rebels. Disease and malnutrition
resulting from warfare kill far more people today than missiles, bombs, and bullets.

First, for most Westerners ‘war’ has become a remote abstraction far removed from
their daily experience. Not so for many developing countries, especially in Africa.
Second, the majority of armed conflicts involve challenges to national integration
or to the government’s authority. Westerners are incapable of comprehending the
framework within which their developing country counterparts must cope with such
challenges; most developing country leaders can empathize with one another
on this point. Third, while to Western minds intervening to stop the bloodletting
is restoring order around the periphery, to developing countries international
intervention is a direct threat to territorial integrity. Related to this, finally, is the
terrible moral hazard of encouraging ethnonational groups everywhere to demand
independence and back it with violence that provokes state retaliation, which then
promotes external intervention.

It seems reasonable to conclude that the developing countries were reassured by
the refusal of most countries to broaden the 2005 crimes to cover natural disasters
in Myanmar in 2008 and the broad support of Sri Lanka’s right to defend the state
against a violent secession by terrorist means in 2009. Had these cases gone in
the opposite direction, the tenor and outcome of the July 2009 General Assembly
debate might well have been totally different.

The 2005 Outcome Document meets the minimum requirement of the call to action
of classical humanitarian intervention while protecting the bottom line interests of
the weaker developing countries and thereby assuaging their legitimate concerns.
It navigates the treacherous shoals between the Scylla of callous indifference to the
plight of victims and the Charybdis of self-righteous interference in others’ internal
affairs. As argued by Mohamed Sahnoun, co-chair of ICISS, in many ways R2P
is a distinctly African contribution to global human rights.” Developing countries,
not Western ones, are the likely targets of international military interventions.
Therefore, if they are the principal beneficiaries and victims of putting R2P into
practice, they should be the lead debaters on its merits and dangers. Contrary
to what many developing country governments might claim, many traditional
cultures stress the symbiotic link between duties owed by kings to subjects and
loyalty of citizens to sovereigns, a point made by civil society representatives who
accordingly conclude that, far from abridging it, R2P enhances sovereignty.

7 Mohamed Sahnoun, “Africa: Uphold Continent's Contribution to Human Rights, Urges Top
Diplomat”, in: allAfrica.com, 21 July 2009, http://allafrica.com/stories/printable/200907210549.html,
accessed 21 July 2009.






La responsabilité de protéger: une dette
pour la communauté internationale?
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Abstract

The responsibility to protect is a principle that holds a central place in the assessment of
the challenges to state sovereignty, which is brought on by armed interventions for human
protection purposes. For many, the principle marks an important doctrinal transformation
involving a new interpretation of the elements supporting state independence. This
independence ceases to be interpreted as a guarantee of sovereign impunity and is rather
perceived in terms of accountability, for which the international community is ultimately
responsible. But, what exactly does this principle of responsibility mean? This paper aims
to show that it does not so much rest on the suspension of state independence, strictly
speaking, as it does on the vulnerability of persons and groups for whose protection states
should be responsible. Basically, it is this vulnerability that should justify an international
fallback responsibility, which would then offer itself as the international community’s
willingness to commit to a person or a group threatened by the very existence of the
state. The principle could then appear as a default principle, which is to say a type of debt
incurred by the international community towards threatened populations. A debt taken on
by the states participating in common in the political and historical life of the international
community to which they belong and that — precisely through this requirement of protection
rather than because of a shared identity — would thus be constituted.

Entre la fuite devant la responsabilité des conséquences et l'inflation
d’une responsabilité infinie, il faut trouver la juste mesure.

Paul Ricceur!
Introduction

Lintervention a des fins de protection humaine a toujours constitué un probleme
controversé en matiére de droit, d’éthique et de politique internationale. Comprise
comme une action armée visant a prévenir ou a mettre un terme a des violations
graves des droits de la personne, sans obtenir au préalable la permission
des autorités compétentes sur le territoire duquel cette action est entreprise,
l'intervention a généralement été considérée comme contrevenant aux normes
établies du droit international. Tout au long de la guerre froide, la plupart des
observateurs, chercheurs et analystes, comme la plupart des Etats d’ailleurs,

1 Paul Ricoeur, “Le concept de responsabilité. Essai d’analyse sémantique”, in: Paul Ricceur, Le
juste, Paris, Editions Esprit, 1995, 68 (41-70).



semblaient s’accorder pour en condamner la pratique, méme si une minorité
associait toujours de telles interventions a une doctrine qui aurait bénéficié d’'un
certain statut avant que les rédacteurs de la Charte des Nations Unies n’en
écartent explicitement la possibilité en 1945.

Couramment considéré comme un principe impératif du droit international,
accepté et reconnu en tant que tel par les Etats et n’autorisant donc guére
d’exceptions, I'article 2 § 4 de la Charte restreindra en effet les prérogatives des
Etats en matiére d’emploi de la force armée. Seules deux possibilités furent alors
prévues et encadrent depuis les modalités d’'un empiloi licite de la force: d’'un coté,
l'autorisation d’entreprendre une action jugée nécessaire pour le “maintien” ou
le “rétablissement” de la paix et de la sécurité internationales dont le Conseil de
sécurité peut se prévaloir en vertu des articles 24, 39 et 42 et, de I'autre coté, le
“droit naturel de légitime défense [...] en cas d’agression armée” auquel I'article 51
autorise les Etats dans I'attente d’une saisie du dossier par le Conseil de sécurité.

Bien que certaines propositions visant notamment linsertion d’une clause
additionnelle portant sur les cas de “violation manifeste des libertés essentielles
et des droits de 'homme” aient été discutées lors de la Conférence de San
Francisco en 1945,% le recours aux mesures coercitives motivées par de telles
considérations n’a finalement pas été retenu comme pouvant faire I'objet d’'une
dérogation supplémentaire. L'article 2 § 7 insistera au contraire sur I'importance
du principe de non-intervention de [I'Organisation internationale “dans les
affaires qui relévent essentiellement de la compétence nationale d'un Etat’.
Ce principe, qui sera fréquemment réaffirmé au cours des années, notamment
dans diverses Résolutions de 'Assemblée générale et jugements prononcés par
la Cour internationale de justice, sera en effet considéré comme un corollaire
indispensable de I'égalité souveraine des Etats (article 2 § 1) et, par conséquent,
comme un élément tout a fait essentiel au maintien de la paix et de la sécurité
internationales qui constitue le “but premier” des Nations Unies (article 1 § 1);
lequel but disposerait, dans son rapport aux articles 2 § 4 et 2 § 7 notamment,
d'une priorité lexicale sur le “respect des droits de I'homme et des libertés
fondamentales pour tous” évoqué quant a lui dans l'article 1 § 3 de la Charte.

Soixante ans plus tard cependant, au terme du Sommet mondial tenu en septembre
2005, 'Assemblée générale adoptera un document dont 'un des paragraphes
stipulait que les Etats membres ont le devoir de protéger les personnes et les
groupes menacés de crimes de masse — c’est-a-dire de génocide, de nettoyage
ethnique, de crimes de guerre ou de crimes contre 'humanité — lorsque I'Etat
chargé d’assurer leur protection ne peut pas ou ne veut pas mettre fin a la menace,

2 Thomas M. Franck, Recourse to Force. State Action Against Threats and Armed Attacks,
Cambridge, Cambridge University Press, 2002, 18.



ou lorsqu’il apparait comme constituant lui-méme la source de cette menace.?
Elaboré par la Commission internationale de l'intervention et de la souveraineté
des Etats (CIISE), ce ‘devoir’ —je parlerai plutét d’un principe ici — de responsabilité
de protéger réintroduisait dans les débats sur l'intervention I'idée qu’il pourrait
devenir licite de réagir, en usant au besoin de la force armée, face a des situations
ou la protection des personnes et des groupes menaces apparaitrait comme une
“impérieuse nécessité™. Jouissant d’'un remarquable succés d’estime malgré un
incontestable scepticisme quant a son opportunité et 'absence d’'un consensus
clair quant a sa signification, le principe sera néanmoins fréquemment invoqué
lorsque surviendront ensuite des situations de crises humanitaires. Pensons, pour
ne mentionner que ces exemples, aux cas du Darfour, de la Birmanie, du Liban,
du Kenya, du Zimbabwe ou de la Guinée. Pourtant, malgré la place qu’occupe
désormais le principe dans I'espace public, la question demeure qui consiste a
déterminer a quoi correspond au juste cette responsabilité de protéger qu’aurait
la communauté internationale et de quelle rationalité reléverait au fond une telle
responsabilité.

Ce sont a ces questions — qui m’apparaissent tout a la fois cruciales, mais
philosophiquement trés complexes et assez difficiles a déméler — que je souhaite
modestement entreprendre de répondre. Mon objectif principal sera de montrer
qgu’il est possible de donner une représentation cohérente et convaincante du
bien-fondé de cette responsabilité. Plus spécifiquement peut-étre, mon objectif
consistera a donner une représentation cohérente et convaincante de ce qu'il
semble raisonnable d’attendre, comme principe de protection des personnes
et des groupes menacés, de la part d’'un ordre international que I'on estimerait
digne de ce nom.> Un peu plus abstraitement cette fois, il s’agira d’exposer la
maniére dont on peut poser la question de la protection des personnes et des
groupes menacés comme un idéal — c’est-a-dire comme un objectif ou un but a
promouvoir sur un mode téléologique plutdt que comme une contrainte ou une
limite a respecter sur un mode déontologique;® un idéal qui serait susceptible

3 “Document final du Sommet mondial de 2005”, NU A/60/L.1, 20 septembre 2005, para. 138-139.

4 Commission internationale de l'intervention et de la souveraineté des Etats (CIISE), La
responsabilité de protéger, Ottawa, Centre de recherche pour le développement international, 2001,
para. 4.1.

5 Il s’agit a de la tache modeste que pourra revendiquer un philosophe politique qui ne souhaiterait
pas s’enfoncer “dans un écheveau babélien d’affirmations et de contre-affirmations dogmatiques”. Cf.
Philip Pettit, Républicanisme. Une théorie de la liberté et du gouvernement, Paris, Gallimard, 2004,
21-22.

6 En ce sens, I'on pourra qualifier ce principe de rhétorique puisqu’il ne correspondrait pas
automatiquement a une norme, a une obligation ou a un impératif catégorique que I'on se devrait,
sur un mode déontologique, d’'inconditionnellement respecter mais plutét a une convergence d’ordre
téléologique qui, précisément, ne serait rien d’autre a ce stade qu’'une invitation “a une conduite
raisonnable dans les relations interétatiques”. Cf. Agnés Lejbowicz, Philosophie du droit international.
L’impossible capture de I'humanité, Paris, Presses universitaires de France, 1999, 64.



d’orienter I'ordre international en fonction des enjeux politiques réels que cet ordre
souléve aujourd’hui. Un idéal qui témoignerait, pour reprendre les termes de Paul
Ricceur qui éclaire ma réflexion ici, d’'une juste mesure “[e]ntre la fuite devant la
responsabilité des conséquences et l'inflation d’'une responsabilité infinie™’.

Pour ce faire, il me faudra déplacer I'angle d’analyse conventionnel — qui repose
sur la logique de I'imputation d’un tort ou d’'une faute a un agent — de maniére
a mettre en lumiéere que le principe de responsabilité ne reposerait pas tant sur
la suspension du principe de non-intervention dont jouirait un Etat, qui serait
ainsi sanctionné pour avoir commis un crime grave, que sur la vulnérabilité
d’une personne ou d’'un groupe dont I'Etat se devrait précisément d’assurer la
défense et la sécurité. Mon hypothése — dont le caractére est d’inspiration néo-
républicaine et tourne autour de la question consistant a déterminer sur un mode
conséquentialiste comment le gouvernement peut-il cesser d’étre une structure
susceptible d’abuser arbitrairement du pouvoir coercitif dont il dispose — est que
c’est au fond cette vulnérabilité des personnes et des groupes qui commanderait
subsidiairement une responsabilité internationale; laquelle responsabilité s’offrirait
ainsi en tant qu’aptitude de la collectivité que forment les Etats & pouvoir s’engager
envers une population que le cours des choses institué par I'existence méme de
ces derniers menacerait. Ce seraient donc les nuisances attachées a I'exercice
arbitraire par un Etat du pouvoir dont il dispose — nuisances dont la nature est
collective puisqu’elles sont liées aux dispositions institutionnelles caractéristiques
du monde commun des Etats et de I'ordre international qu'’ils ont institué — qui
fonderaient une responsabilité de protection par la communauté internationale.

L'analyse fera ainsi apparaitre le principe de responsabilité de protéger comme
un principe par défaut, comme une forme de dette (un mélange de gage, de
don et de promesse) qui aurait été contracté, a l'origine, par la communauté
que forment les Etats envers les personnes et les groupes qui demeureraient
vulnérables aux actions (ou, le cas échéant, aux inactions) de I'un d’entre eux.
Une dette qui prendrait plus spécifiquement la forme d’une charge ou d’une tache
partagée par ces Etats participant a la vie politique et historique de la communauté
internationale. Communauté qui, a travers cette valeur que représentent la
défense et la sécurité des populations plutdt sur la base d’une identité politique
substantielle sur laquelle tous devraient pouvoir d’abord s’accorder, se révéelerait
par cette disposition a répondre, dont elle serait comptable. Cette disposition a
répondre serait ainsi constitutive de ce qu’on qualifie aujourd’hui de responsabilité
de la communauté internationale.

7 Ricceur 1995, 68.



L’idée de la responsabilité de protéger

L’émergence du principe de responsabilité de protéger en 2001 marque le point
charniére d’'une période particulierement active en matiére d’intervention armée a
des fins de protection humaine. Du Kurdistan irakien au Timor oriental, en passant
parI'Albanie, le Burundi, la Somalie, la Céte d’lvoire, le Rwanda, le Libéria, ’Angola,
la République démocratique du Congo, Haiti, la Sierra Leone, la Bosnie, la Croatie
et le Kosovo, rarement dans son histoire ladite communauté internationale aura-
t-elle consacré autant d’énergie et de ressources avec l'intention de “sauver des
étrangers”™. Or, rétrospectivement, le constat s'impose que ce sont précisément
les limites auxquelles sera finalement confronté cet activisme humanitaire — limites
dont témoignent de fagon contrastée les controverses soulevées par I'échec
tragique du Rwanda et le succés ambigu du Kosovo — qui contribueront pour une
part importante a relancer le theme de l'intervention armée et, plus concrétement,
la nécessité de trouver une maniere de réconcilier de telles interventions avec les
parameétres constitutifs de I'ordre international tels qu’ils sont notamment exposés
dans les articles 1 et 2 de la Charte.

Ramenée a l'essentiel, I'interrogation soulevée par le Rwanda et le Kosovo
concernait au fond les conséquences de l'inanité d’'un systéme de sécurité
collective qui ne serait attaché qu’a la seule protection des Etats et demeurerait de
ce fait largement impuissant a faire face a la résurgence — ou du moins a I'attention
accrue que l'on accordera a ces phénoménes durant les années quatre-vingt-
dix — du désordre provoqué par I'existence d’Etats fragiles, du trouble soulevé
par ces formes dégénérées de violence de masse frappant spécifiquement les
civils et de 'embarras suscité par ces crises humanitaires extrémes touchant
directement les personnes et les groupes. Sur la forme cette fois, les débats
alimentés par ces événements jetérent une lumiere crue sur I'absence d’un cadre
conceptuel cohérent permettant de concevoir l'intervention armée a des fins de
protection humaine ainsi que sur les tensions — et sans doute méme la profonde
absurdité — auxquelles pouvait vraisemblablement conduire une interprétation
trop rigoriste des principes de souveraineté et de non-intervention que l'on
opposait a la question de la défense, de la protection et de I'application des droits
de la personne. Réfléchissant au dilemme cornélien dans lequel cette situation
nous placait, le Secrétaire général de I'époque, Kofi Annan, avancera que si la
Charte reconnait et protege certes I'autonomie des communautés politiques (des
peuples ou des nations) et donc la souveraineté des Etats que celles-ci se sont
données pour agir, “[s]on intention n’a cependant jamais été [...] de donner licence
aux gouvernements de fouler aux pieds les droits fondamentaux et la dignité de

8 L’expression est empruntée a Nicholas J. Wheeler, Saving Strangers. Humanitarian Intervention
in International Society, Oxford, Oxford University Press, 2000.



'homme™. Dans ces circonstances, écrira-t-il un peu plus tard, il nous faudrait
pouvoir attentivement relire la Charte de maniére a bien comprendre “que son but
est de protéger les individus, non pas ceux qui les tourmentent”'’.

C’est pour répondre au défi alors lancé a la communauté internationale par K.
Annan pour dépasser ce dilemme,!' que le gouvernement canadien annonce en
septembre 2000 I'établissement d'une Commission internationale mandatée pour
réfléchir a la question de l'intervention a des fins humanitaires et de la souveraineté
des Etats. C’est dans le rapport que cette Commission soumet & la discussion
publique fin 2001 qu’est développé le principe de responsabilité de protéger."
L'idée fondamentale exposée dans le rapport consiste a établir que lorsqu’une
population

[...] souffre gravement des conséquences d’une guerre civile, d’'une insurrection, de

la répression exercée par I'Etat ou de I'échec de ses politiques, et lorsque I'Etat en

question n’est pas disposé ou apte a mettre un terme a ces souffrances ou a les

éviter, la responsabilité internationale de protéger prend le pas sur le principe de non-
intervention."

Pour les commissaires, le principe de responsabilité de protéger modifierait en
profondeur la perspective dans laquelle se posait jusqu’alors la question des
interventions armées engagées ades fins de protection. Elle mettaitd’abord I'accent
sur les populations menacées qui devraient étre secourues; elle déplagait ensuite
le fardeau de la preuve de I'Etat qui intervient ou pourrait intervenir, vers I'Etat qui
devrait, en premier lieu, assumer ses responsabilités en matiére de protection
des populations menacées; elle inscrivait enfin la responsabilité subsidiaire de
la communauté internationale dans un large spectre d’action comportant trois
éléments. En amont, la responsabilité visait la prévention des conflits et crises

i Kofi Annan, “Réflexions sur l'intervention (35e Conférence annuelle de la Fondation Ditchley)”,
in: La question de lintervention. Déclarations du Secrétaire général, New York, Département de
I'information des Nations Unies, 1999, 6.

1 Kofi Annan, “Deux concepts de la souveraineté”, in: Le Monde, 22 septembre 1999, 20.

" Plus spécifiquement, Kofi Annan posait la question suivante: “[S]i I'intervention humanitaire
constitue effectivement une atteinte inadmissible a la souveraineté, comment devons-nous réagir face
a des situations comme celles dont nous avons été témoins au Rwanda ou a Srebrenica et devant
des violations flagrantes, massives et systématiques des droits de 'homme, qui vont a I'encontre de
tous les principes sur lesquels est fondée notre condition d’étres humains?” (Kofi Annan, “Nous les
peuples: le role des Nations Unies au XXI®™ siécle”, Rapport du Secrétaire général, NU A/54/2000, 3
avril 2000, para. 217).

12 Notons que I'idée avait été originairement avancée par Francis M. Deng dans le cadre de ses
travaux sur le sort réservé aux personnes déplacées et aux réfugiés internes. Cf. Francis M. Deng,
“Frontiers of Sovereignty: A Framework of Protection, Assistance, and Development for the Internally
Displaced”, in: Leiden Journal of International Law 8, 2 (1995), 249-286; Francis M. Deng — Donald
Rothchild et al., Sovereignty as Responsibility. Conflict Management in Africa, Washington (DC), The
Brookings Institution, 1996. Cf. aussi Bruce W. Jentleson, Coercive Prevention: Normative, Political,
and Policy Dilemmas, Washington (DC), United States Institute of Peace, 2000, 18-23.

8 CIISE 2001, xi.



qui pourraient mettre en danger les populations; en aval, la responsabilité portait
sur I'assistance post-intervention a accorder aux populations touchées pour leur
permettre de reconstruire leur communauté une fois un terme mis aux exactions.
Entre la prévention et I'assistance, la responsabilité de protéger exprimait enfin
'ambition qu’avait la communauté internationale de réagir en cas de besoin,
quitte, dans les cas extrémes et lorsque toutes les autres mesures dissuasives
ou contraignantes auraient été épuisées, a user de la force armée dans un but
de protection.

En optant pour un tel élargissement du spectre d’action de la responsabilité
de la communauté internationale, les membres de la Commission souhaitaient
parvenir a modifier les termes des interrogations soulevées par les cas du
Rwanda et du Kosovo et, ce faisant, a doter la communauté internationale des
moyens permettant de relever le défi que représentait la défense, la protection et
I'application des droits de la personne. Plus spécifiquement, grace a I'élaboration
de critéres spécifiques, les commissaires souhaitaient neutraliser ou dépolitiser la
question de l'intervention a des fins de protection de maniére a la soustraire aux
passions et aux polémiques qu’elle souleve généralement et ainsi renforcer la
primauté du droit international — qui serait réconcilié avec nos intuitions morales
les mieux ancrées cette fois — sur la politique des Etats. Pour Kofi Annan, le
rapport serait ainsi parvenu a définitivement “écarter les derniéres excuses
permettant a la communauté internationale de ne rien faire, lorsque faire quelque
chose permettrait de sauver des vies”'.

Au-dela de I'appréciation des éléments de cette responsabilité et de I'attention
qui sera tout particulierement accordée au théme de l'usage de la force
armée qui demeurait incontestablement le plus controversé, la principale et la
plus significative contribution du rapport aura vraisemblablement été d’ordre
conceptuel: elle concernait l'interprétation particuliére, fonciérement normative,
qui est alors proposée du concept de souveraineté. Pour les membres de la
Commission, la signification traditionnelle de ce concept — que I'on pourra définir
ici commel'autorité supréme des organes de I'Etat et la capacité exclusive pour
les autorités publiques de définir et d’exercer leurs compétences Iégislative,
exécutive et judiciaire sur un territoire déterminé et une population donnée —
correspondrait & une conception ossifiée qui, au nom de I'autonomie des Etats
et de la satisfaction des intéréts individuels, motivait en fait ce qui ne serait rien
d’autre qu’un véritable “contrat d’indifférence mutuelle” entre eux."

4 Kofi Annan, “Discours prononcé a I'occasion de la tenue d’'un séminaire de I'International Peace
Academy sur la responsabilité de protéger”, Press Release, NU SG/SM/8125, 15 février 2002.

1 Norman Geras, The Contract of Mutual Indifference: Political Philosophy after the Holocaust,
London, Verso, 1998.



Or, en s’attachant a une telle conception étroite de la souveraineté condamnant
pour ainsi dire par défaut toute velléité d’interférence extérieure, nous perdrions
finalement de vue qu’il existe également une autre dimension de la souveraineté.
Une dimension normative liée notamment aux finalités de la communauté
politique qui s’est créée, pour reprendre la formule de Michael Walzer, dans “des
processus continus d’association et de réciprocité”, un processus dont I'Etat
assumerait finalement “la permanence contre tout empiétement extérieur’'*. En
effet, si ce droit dont dispose I'Etat n’est rien d’autre que I'expression de la maitrise
de soi dont une communauté politique entend se prévaloir, il faut en conclure que
I'Etat qui revendique un tel droit & 'autodétermination repose lui-méme sur une
présomption de consentement des personnes qui le composent; consentement
qui est accordé en vue, assurément, de les protéger plutét que de les tourmenter.

Des lors, si la souveraineté comprend effectivement un droit, elle comporterait
également une responsabilité pour I'Etat; responsabilité consistant, au minimum
pourrions-nous étre raisonnablement amené a penser, a assurer la défense et
la sécurité des populations dont cet Etat a en premier lieu la charge puisqu'il
s’agirait la de sa principale vocation. Une vocation dont il n’aurait cependant pas
I'exclusivité, avanceront les membres de la Commission puisque si 'Etat n’est pas
en mesure de satisfaire ces réquisits, c’est-a-dire si pour une raison ou pour une
autre il ne parvient pas a assurer la défense et la sécurité des populations placées
sous sa responsabilité, son propre droit, que les principes d’égalité souveraine et
de non-intervention garantissent dans I'espace international, pourrait bien perdre
I'essentiel de sa raison d’étre. En effet, ce droit dont jouit un Etat repose sur les
ressources de la reconnaissance réciproque que se témoignent les communautés
politiques en se considérant comme des agents autonomes — agents dont I'Etat
est I'expression et la référence — disposant de la possibilité de se déterminer
librement.

Ainsi les principes d’égalité souveraine et de non-intervention enchassés dans
l'article 2 de la Charte ainsi que dans de nombreux autres instruments doivent-ils
étre considérés comme véritablement constitutifs de la forme de vie propre a la
communauté que ces derniers forment, toute imparfaite que cette communauté
puisse par ailleurs apparaitre. Formanten quelque sorte une structure de réciprocité
constitutive des privileges qui sont conjointement les leurs, ces principes seraient
cependant conditionnels, tributaires en fait d’'une ‘structure constitutionnelle’
qui confére non seulement leur statut aux Etats, mais définit également, et
notamment en référence aux droits de la personne, les paramétres d’'une action

16 Michael Walzer, Guerres justes et injustes. Argumentation morale avec exemples historiques,
Paris, Belin, 1999, 96-97.



considérée comme légitime.!” Ainsi ne pourraient-ils guere étre considérés auto-
référentiellement comme exprimant des attributs absolus ou des prérogatives
discrétionnaires de I'Etat. Ils apparaissent tout au contraire, et trés précisément au
double sens d’un droit et d’'une responsabilité, contraignant pour 'ensemble des
Etats s’accomplissant et se réalisant sur cette scéne internationale; laquelle s’offre
ainsi comme le monde commun ou la scéne propre d’'une communauté pratique,
c’est-a-dire une communauté sans véritable finalité déterminée, au sein duquel
des Etats possédant des identités et des intéréts différents participent néanmoins
conjointement au maintien des régles, des normes et des arrangements facilitant
leur coexistence mutuelle tout en circonscrivant par ailleurs “la fagon dont chacun
peut poursuivre ses propres fins”'s.

La responsabilité de protéger comme un idéal

C’est précisément a la lumiére de cette représentation de la communauté
internationale qu’il convient, me semble-t-il, d’interpréter linsertion, aprés
d’apres discussions, des importants paragraphes 138 et 139 dans le Document
final adopté en septembre 2005 par 'Assemblée Générale des Nations Unies.
Tranchant littéralement dans le gras des ambitieux éléments que contenait le
rapport de 2001 et restreignant les comportements répréhensibles visés par
ce ‘devoir’ de protection qui concerne désormais spécifiquement les crimes
de masse, 'Assemblée générale réitérera d’'une part les responsabilités qui
incombent & chaque Etat en matiére de protection des populations (§ 138) et,
d’autre part, celle de la communauté internationale qui se montre disposée, dans
le cadre des Nations Unies, a mener “une action résolue” s’il advient que les
autorités publiques compétentes “n’assurent manifestement pas la protection de
leurs populations” (§ 139).

L'on a depuis passablement spéculé sur la nature limitative de ces paragraphes et
sur I'apparent repli que la formulation retenue signalerait par rapport aux principes
évoqués par la Commission en 2001 ou méme eu égard a l'interprétation qui
en sera donnée dans le rapport du Groupe de personnalités de haut niveau
sur les menaces, les défis et le changement” ainsi que dans le rapport du
Secrétaire général sur les progrés accomplis dans I'application de la Déclaration

i Christian Reus-Smit, The Moral Purpose of the State. Culture, Social Identity, and Institutional
Rationality in International Relations, Princeton, Princeton University Press, 1999, 30, ainsi que
Christian Reus-Smit, “Human Rights and the Social Construction of Sovereignty”, in: Review of
International Studies 27, 4 (2001), 519-538.

18 Terry Nardin, Law, Morality and the Relations of States, Princeton, Princeton University Press,
1983, 9. Notons que Nardin parle plutdt d’association que de communauté.

® Rapport du Groupe de personnalités de haut niveau sur les menaces, les défis et le changement,
“Un monde plus sar: notre affaire a tous”, NU A/59/565, 2 décembre 2004, para. 202-203.



du Millénaire®. L'un et l'autre parleront en effet d'une norme créant une
“obligation collective”, ce que le Document final rejettera trés clairement. De ce
fait, il semble tout aussi clair que I'insertion du principe de responsabilité dans le
Document final n’offre en pratique aucune réelle assurance qui aurait comme effet
de garantir aux populations menacées une protection de la part de la communauté
internationale. Tout au plus pourrait-on penser que la communauté internationale
réitére ici qu’elle se réserve la possibilité — une liberté ou une permissivité plutot
qgu’un droit a proprement parler?' — d’intervenir, par I'intermédiaire du Conseil de
sécurité, si elle le juge nécessaire, tout en conservant cependant la latitude de
décider de ne rien faire si elle le juge plus prudent.

Le principe demeure donc fonciérement imparfait dans la mesure ou méme si
I'on admet que les prétentions d’un Etat contrevenant a ses responsabilités de
protection sont limitées, la responsabilité collective qui en découle ne correspond
pas plus a une obligation concréte d’agir pour la communauté internationale
gu’a une obligation tangible d’étre secourues pour les populations qui seraient
directement menacées. C’est que le fossé entre imputation et obligation, entre
la suspension du principe de non-intervention dans le cas ou les autorités
publiques compétentes ne remplissent pas leurs obligations de protection
(imputation) et la responsabilité de protéger subsidiaire qui serait celle de la
communauté internationale (obligation) n’apparait définitivement pas comblé ici.
Compris ainsi, le principe de responsabilité de protéger ne fixe donc lui-méme
aucun objectif substantiel spécifique. Mais il permet en revanche, et cela me
semble tout a fait significatif, que la vulnérabilité des personnes et des groupes
cesse, comme I'écrira Michel Foucault, d’étre “un reste muet de la politique™.
Car, au-dela de sa fonction répressive qui souléve vraisemblablement encore
beaucoup de résistance, non sans raison d’ailleurs, le principe de responsabilité
exprime également une fonction constitutive en ce qu'’il permet a la communauté
internationale de se confectionner “un monde d’expériences sociales™.

20 Rapport du Secrétaire général sur les progrés accomplis dans I‘application de la Déclaration du
Millénaire, “Dans une liberté plus grande. Développement, sécurité et respect des droits de 'homme
pour tous”, NU A/59/2005, 24 mars 2005, para. 132, 135.

21 David Rodin, “The Responsibility to Protect and the Logic of Rights”, in: Oliver Jutersonke — Keith
Krause (eds.), From Rights to Responsibilities. Rethinking Intervention for Humanitarian Purposes,
Programme for Strategic and International Security Studies 7, Genéve 2006, 58.

2 Michel Foucault, “Face aux gouvernements, les droits de 'homme”, in: Michel Foucault, Dits et
écrits IV (1980-1988), Paris, Gallimard, 1994, 708 (707-708).

2 Barry Barnes, “On Authority and Its Relationship to Power”, in: John Law (éd.), Power Action
and Belief. A New Sociology of Knowledge?, London, Routledge & Kegan Paul, 1986, 193. J'aborde
plus largement cette question dans Jean-Frangois Thibault, “L'idée de societé et I'eétude des relations
internationales”, in: Lawrence Olivier — Guy Bédard — Jean-Francois Thibault (éds.), Epistémologie de
la science politique, Sillery, Presses de I'Université du Québec, 1998, 135-156.



Ainsi, plutét que de regretter I'apparente indétermination dans laquelle nous
maintiendrait le principe de responsabilité ainsi apprécié a 'aune d’une lecture
juridico-morale (imputation d’un tort ou d’'une faute a un agent libre et autonome
considéré comme l'auteur de ses actes) ou, encore, de tenter de combler, a
partir d'une méme lecture mais du c6té de la sanction cette fois, le fossé entre
la responsabilité de I'Etat et celle de la communauté internationale qui devrait
punir les coupables, j'aimerais tenter de montrer que l'insertion du principe dans
le Document final de septembre 2005 devrait nous inciter a en faire une lecture
politique. Ainsi le principe ne devrait pas étre strictement apprécié — et critiqué — a
la lumiere de la seule validité empirique de I'obligation de protéger une population
menacée par I'action ou linaction d’un Etat & qui 'on en imputerait alors les
conséquences, mais il devrait plutot étre interprété comme un engagement de la
communauté internationale qui se montre disposée a répondre dans une situation
“d’'impérieuse nécessité”, c'est-a-dire lorsque le seul réel moyen permettant de
protéger une population des menaces pesant sur elle et ainsi de sauver des vies
dépendrait d’étrangers venant a son secours.*

Sans doute n’est-il pas interdit, si 'on y songe précisément en termes
d’engagement et de disposition, de penser que cette indétermination entourant le
principe de responsabilité tel qu'il est inséré dans le Document final ne reléverait
pas a proprement parler d’une faille logique. Ne pourrait-elle pas, au contraire,
relever d’'un souhait ou d’une aspiration — que I'Assemblée générale estime
étre de grande importance — impliquant que le principe “ait un sens non pour le
droit international en soi”, mais d’abord et avant tout pour la détermination des
conditions normatives encadrant la vie des Etats et éclairant le monde commun
qui est le leur.”> En effet, les conditions, les modalités et le bien fondé de I'emploi
de la force armée ont de tout temps donné lieu a d’'importants débats relatifs aux
principes, aux critéres et aux arrangements institutionnels qui devraient guider nos
pratiques en tant que membres d’'une communauté politique. A cet égard, I'utilité
que représente la force armée est dans la plupart des cas largement fonction
de la Iégitimité qui entoure son emploi et cette 1égitimité — qui s’offre comme la
recherche de ce qui peut raisonnablement étre accepté par une communauté
politique “en tant que consensus tolérable sur la base duquel une action pourra
étre engagée™® — s'inscrit elle-méme dans un cadre normatif ou les valeurs
fondamentales de la communauté en question sont conventionnellement définies.

Ainsi, avant que d’étre un outil dotant la communauté internationale des moyens
opérationnels d’intervenir a des fins de protection humaine, le principe de
responsabilité s’offrait d’'abord comme un idéal, comme un bien public global, que

24 Wheeler 2000, 34.
2% Cf. Lejbowicz 1999, 52.
% lan Clark, Legitimacy in International Society, Oxford, Oxford University Press, 2005, 3.



chaque Etat pourrait avoir des raisons de vouloir indépendamment de ce & quoi
il accorderait par ailleurs une quelconque importance et chercheraient isolément
a satisfaire. L'indétermination correspondrait dés lors a I'improvisation a laquelle
a jusqu’a présent donné lieu le principe de responsabilité de protéger; lequel
demeurerait de I'ordre d’un principe en formation — soit de ce que les juristes
qualifient de lex ferenda par contraste avec le droit positif (lex lata) — reflétant
un processus en cours dont I'évolution tortueuse témoignerait des hésitations,
des contradictions et des conflits d’interprétation qui naissent de ce qu’il s’agit
fondamentalement pour les Etats de revoir, de maniére assez radicale d’ailleurs,
la fagon dont chacun d’eux sera dorénavant légitimé de conduire ses affaires et
de poursuivre les fins qui sont les siennes.

Dans ces circonstances, le fait d’'identifier une forme d’action étatique comme
constituant un usage arbitraire du pouvoir dont dispose un Etat demeurerait une
question politique. Pour ainsi dire par définition, une telle question ne pourra étre
tranchée sur la base de criteres prédéterminés du type de ceux que la Commission
de 2001 avait précisément cherché a développer. Inspirés par une argumentation
morale associée aux doctrines de la guerre juste visant a définir les conditions de
légitimité de 'emploi de la force armée, de tels critéres définissant notamment un
seuil ou une limite ne parviendront guére a épuiser le factum de la vie politique et a
constituer un guide pour I'action susceptible de conduire a une décision qui fasse
réellement consensus. Car ces critéres ne permettent simplement pas, en eux-
mémes, d’ouvrir un horizon stable et autonome de revendication de protection,
c’est-a-dire un horizon interprétatif qui soit affranchi de la réalité politique — et
notamment de l'intérét des acteurs politiques — et qui puisse contraindre a agir
de maniére décisive.”’” Tout au contraire, de tels criteres risquent fort de nous
faire constamment osciller entre ces pdles que sont I'utopie et I'apologie, 'utopie
quant aux parameétres de la protection qui demeureraient au bout du compte
normativement instables et I'apologie quant a la pratique de lintervention a des
fins de protection qui resterait quant a elle entierement soumise aux aléas de la
politique de puissance.?®

o J'aborde ces questions dans: “L'intervention humanitaire armée. Du Kosovo a la responsabilité
de protéger: le défi des critéres”, in: Annuaire francais de relations internationals 10 (2009), 751-
762; “La Responsabilité de protéger et le probleme de I'autorité appropriée”, in: Jocelyn Coulon
(éd.), Guide du maintien de la paix 2008, Montréal, Athéna Editions/Cepes, 2007, 103-117; “Military
Intervention and the Indeterminacy of the Responsibility to Protect”, in: Human Security Journal 7
(2008), 8-13 (Guest Editorial).

2 Sur cette oscillation qui serait au cceur du droit international, cf. Martti Koskenniemi, “Entre
utopie et apologie: la politique du droit international”, in: Martti Koskenniemi, La politique du droit
international, Paris, Pedone, 2007, 51-96.



Une dette pour la communauté internationale

Formuler autrement, il me semble qu’il faille bel et bien combatire ici la
propension que nous avons de réfléchir en termes de stricte causalité et, partant,
résister a la tentation de concevoir le principe de responsabilité sur un mode
purement causal. Tel qu’il est ici entendu, le principe ne cause pas la protection;
la relation entre ce principe et la communauté internationale, dont ce serait la
responsabilité subsidiaire d’intervenir le cas échéant, n’est vraisemblablement
pas non plus de l'ordre d’'une cause qui produirait un effet. C’est d’ailleurs cela
que plusieurs critiquent a propos du principe en notant qu’il ne crée précisément
aucune obligation tangible. Or, ces critiques ne semblent cependant pas vouloir
discerner que le véritable enjeu se situe possiblement ailleurs, soit dans le fait que
le principe pourrait plutét agir comme un facteur inhibant, comme un standard de
jugement fondamental; lequel représenterait déja en soi 'amorce d’'un processus
d’engagement et de savoir partagé envers la valeur que représente la protection.

Certes, ce processus demeure embryonnaire ici et il devra étre accompagné
d’institutions ou d’arrangements appropriés et Iégitimes qui viseront sa réalisation,
mais cela ne saurait cependant signifier qu'un tel principe doive quant a lui étre
strictement défini par rapport a ces institutions ou ces arrangements créés pour
assurersamise en ceuvre. Au contraire, cette responsabilité apparaitra précisément
de l'ordre de ce que le philosophe Philip Pettit qualifiait, en s’intéressant a la
notion de liberté comme non-domination, de réalité institutionnelle, c’est-a-dire
une réalité constituée par les arrangements institutionnels l'instaurant, plutot
que causée par ceux-ci.” Pensons, pour ne mentionner que cet exemple, a la
Cour pénale internationale (CPI) qui, sans elle-méme établir causalement une
quelconque forme de protection et sans non plus conduire a proprement parler
a cette protection, constitue néanmoins une fagon de réaliser cette protection en
contribuant a définir une structure d’interpellation servant a refermer un peu plus
I'espace d’impunité et, de ce fait, a réduire I'écart entre I'idéal normatif et la réalité
historique.

En effet, en établissant une procédure d’étude d’incidences (obligation de chercher
a savoir) et en s’offrant comme un lieu ou peuvent étre adressés (et sanctionnés)
les torts graves, subis ou appréhendés, par des personnes ou des groupes qui
auraient de ce fait “cessé d’appartenir a une communauté [politique] tout court™°
(dernier recours), la CPI vient soutenir la formation de ce “monde d’expériences
sociales” qu’inaugure le principe de responsabilité pour la communauté inter-
nationale; laquelle communauté apparait ici comme le destinataire privilégié —

2 Cf. Pettit 2004, 145-146.

30 La formule est celle qu’utilise Hannah Arendt pour qualifier plus spécifiquement la situation des
sans-droits. Cf. Hannah Arendt, Les origines du totalitarisme, Paris, Gallimard, 2002, 598.



mais sans doute pas exclusif — de ces requétes qui peuvent étre adressées a la
CPI. Un destinataire privilégié dont la responsabilité doit étre ici entendue en son
sens politique puisque les torts subis ou appréhendés visent, en le contestant
et en le niant, le monde commun dont elle témoigne. De ce fait, le principe de
responsabilité viserait au fond a renouer le lien de confiance qui doit exister entre
un Etat et la population dont il a comme vocation principale d’assurer la défense
et la sécurité ainsi qu’entre I'Etat lui-méme comme agent collectif et responsable
et la communauté internationale; laquelle incarnerait non seulement les modalités
d’'un monde qui est commun aux Etats et que 'humanité a pour ainsi dire en
partage, mais aussi les conditions de possibilité de toute responsabilité.

Les crimes de masse visés par le principe de responsabilité de protéger sont en
effet essentiellement dirigés contre cette communauté internationale — expression
encore floue de notre commune humanité — plutdét que contre un individu en
particulier.3! Dés lors, chaque Etat partagerait donc, conjointement avec les autres
Etats, la responsabilité de ce qui survient dans I'un ou l'autre d’entre eux. Cela,
en vertu du fait que tous sont impliqués dans I'organisation de ce monde commun
et que tous seraient donc également compromis dans la possibilité qui subsiste
que de tels crimes soient encore susceptibles de s’y produire.® La responsabilité
prendrait ainsi appui sur les significations intersubjectives?® associées a ce monde
d’expériences sociales et au sein desquels I'autre vulnérable apparait en lien étroit
avec notre propre vulnérabilité, son tourment impliquant pour ainsi dire le nétre.**
Il ne s’agit cependant pas ici simplement d’éprouver de la sollicitude face a une
personne ou un groupe dont la fragilité et la souffrance sont données en spectacle
pour forcer 'émotion et motiver 'aide et la bienveillance, souvent dans 'urgence
et sans trop réfléchir, afin de panser des plaies qui n’engageraient cependant
pas notre responsabilité. Souvent impuissante a modifier les conditions de cette

31 Ainsi William A. Schabas écrit que le crime de génocide serait “directed against the entire
international community rather than the individual”. Cf. William A. Schabas, Genocide in International
Law. The Crime of Crimes, Cambridge, Cambridge University Press, 22009, 8.

32 Terry Nardin écrit ainsi: “[T]he responsibility to protect includes responsibility to help change the
conditions that allowed crimes against humanity to be committed in the first place”. Cf. Terry Nardin,
“Introduction”, in: Terry Nardin — Melissa Williams (éds.), Humanitarian Intervention, New York, New
York University Press, 2006, 20-21.

33 Les significations intersubjectives ne sont pas la propriété d’'un seul agent “car elles sont
enracinées dans la pratique sociale”. Elles fournissent notamment un “langage commun” aux agents
pour parler de la réalité dans laquelle ils sont et une “compréhension commune” du cadre normatif et
des valeurs qui guident leurs pratiques. Cf. Charles Taylor, “L'interprétation et les sciences de 'lhomme”,
in: Charles Taylor, La liberté des modernes, Paris, Presses universitaires de France, 1997, 140. —
Ces significations sont étroitement liées a la fonction constitutive du droit international qui s’inscrit
dans un contexte plus large sur lequel on consultera Yasuaki Onuma, “International Law in and with
International Politics: The Functions of International Law”, in: European Journal of International Law
14, 1 (2003), 134-136 (105-139).

34 Frangois Ost, “Elargir la communauté politique: par les droits ou par les responsabilités?
Réflexions sur les enjeux éthiques de la crise écologique”, in: Thomas Berns (éd.), Le droit saisi par le
collectif, Bruxelles, Bruyland, 2004, 254.



fragilité et de cette souffrance, une telle “responsabilité sollicitude™ n’est pas
véritablement en mesure de dépasser le stade de I'assistance ponctuelle et de
s’offrircomme un mode d’expression du lien politique. Bien plus fondamentalement,
ce dont il s’agit ici c’est précisément de rompre notre indifférence mutuelle — c’est-
a-dire cette obligeance complaisante face a la souffrance de I'autre qui le maintient
a distance en tant que victime qui nous demeurerait étrangere — en s’ouvrant a
cette vulnérabilité qui nous est commune pour mieux étre a méme de nous mettre
a la place de l'autre et ainsi éprouver cette responsabilité que nous partagerions
précisément en commun.

La question qui se pose alors consiste a déterminer s’il est réellement possible
d’envisager une responsabilité commune partagée entre ‘pairs parfaits’, c’est-a-
dire entre des agents se trouvant dans une situation de symétrie parfaite telle
celle qui existe & premiére vue entre Etats souverains. Notons que clest la
I'argument privilégié des sceptiques qui insistent pour faire des frontiéres de I'Etat
I'horizon indépassable de toute réflexion éthique et, partant, pour nier qu’un Etat
puisse légitimement entretenir des fins substantielles dépassant I'observation
des principes exposés dans I'article 2 de la Charte. Or, dans sa réflexion sur le
“principe de responsabilité”, Hans Jonas évoque I'idée d’une responsabilité de
compagnonnage pour mettre en évidence le caractére horizontal et spécifique
d’'une forme de responsabilité telle celle qui existe entre compagnons de cordée
ou entre égaux indépendants engagés dans une entreprise collective et qui
interviendrait uniquement “si 'un d’eux est dans la détresse ou s'il a besoin d’'une
aide particuliere™¢. Par opposition a une responsabilité de type vertical, soit celle
gu’ont les parents envers les enfants, cette responsabilité entre égaux serait
non-hiérarchique et, par définition, non-réciproque, plus faible et, selon toute
vraisemblable, également bien moins inconditionnelle. En fait, cette responsabilité
entre égaux serait spécifique plutét que globale et elle serait étroitement liée
a la détermination, a l'apprentissage et au maintien des régles, des normes et
des arrangements facilitant la coexistence mutuelle; autrement dit, elle n’aurait
justement de compte a rendre qu’envers ce monde commun qu’il conviendrait
pour ces Etats de collectivement préserver.

Ainsi, il ne faudrait pas tant mesurer le principe de responsabilité de protéger sur
le mode ex post de I'imputation de ce qui a été fait, que sur un mode prospectif
consistant a déterminer ex ante ce qu’il serait raisonnable d’attendre de la part de
la communauté internationale lorsqu’une population est menacée. A cet égard,
le principe ne se révélera que dans l'action de protection qui sera entreprise de

3 Michel Métayer, “Vers une pragmatique de la responsabilité morale”, in: Lien social et politiques
46 (2001), 21-22 (19-30).

36 Hans Jonas, Le principe responsabilité. Une éthique pour la civilisation technologique, Paris,
Cerf, #1995, 135.



concert au sein du monde commun. Or, me semble-t-il, tout se passe comme si la
communauté internationale exprimait justement, par I'entremise de ce principe, sa
conviction d’avoir a assumer une charge et d’étre disposée a répondre du fait de
la dette qu’elle aurait contractée en organisant la scene internationale telle qu’elle
I'est. Ce faisant, le principe de responsabilité révéle une posture politique, plutot
gu’une intention morale ou qu’une contrainte Iégale, car il s’agirait en somme pour
la communauté internationale d’exprimer d’abord la dette contractée a I'origine
envers les personnes et les groupes.

Entendu comme une dette, le principe permettrait aux Etats de nouer un lien
politique nouveau, irréductible aux liens d’appartenance qui sur la scene
internationale demeurent ténus, mais relangant cependant a nouveaux frais — et
c'est précisément la que réside selon moi I'importance cruciale de ce principe
— linterrogation portant sur des bornes de ce monde commun au sein duquel il
s’agit pour la communauté internationale d’assumer ses responsabilités. Laquelle
communauté est d’ailleurs, ici, a la croisée des chemins puisqu’il s’agit en fait
pour elle de poursuivre une démarche qui, un peu a la maniére dont la démocratie
est une histoire plutdt que de n’avoir qu’'une histoire, apparait largement
indissociable d'un effort “d’exploration et d’expérimentation, de compréhension
et d’élaboration d’elle-méme”™¥’. C’est dire qu’au fond, a travers 'affirmation d’'une
telle responsabilité de protéger et des polémiques que suscite ce mécanisme
d’affectation d’'une valeur a la conduite d’'un agent étatique dont les actes seraient
soumis a l'appréciation (aux anticipations, aux attentes, aux présomptions) de
la communauté a laquelle il participe,*® c’est précisément cette communauté qui
s’imagine, se congoit et se met en scéne, non pas comme une unité homogéne
cependant, mais comme I'exposition a ce qui précisément la conteste et la nie.*
Dans cette expérience qui demeure inachevée mais ou se joue une redéfinition
des parameétres autour desquels s’organise la coexistence, la communauté
internationale institue les conditions de son intelligibilité “en se donnant a travers
mille signes quasi-représentation d’elle-méme”™*.

Conclusion

En relangant la question du bien fondé de I'emploi de la force armée a des fins
de protection humaine, le principe de responsabilité de protéger signale me
semble-t-il bien autre chose qu’un simple exercice de sémantique politique dont

s7 Pierre Rosanvallon, Pour une histoire conceptuelle du politique, Paris, Seuil, 2003, 17.
38 Cf. Jean-Louis Genard, La grammaire de la responsabilité, Paris, Cerf, 1999, 15.

39 Cf. Roberto Esposito, Communitas. Origine et destin de la communauté, Paris, Presses
universitaires de France, 2000, 149.

40 Cf. Claude Lefort, Essais sur le politique. XIX°-XX¢ siécles, Paris, Seuil, 1986, 282.



l'intérét aurait consisté a désamorcer les craintes de ceux qui estiment que la
question est dangereuse. Certes, il s’agissait de proposer un nouveau vocabulaire
possiblement moins chargé politiquement. Mais le principe n’en inaugure pas
moins un nouvel horizon d’attente normatif qui, en rompant avec un état de fait
particulier, ébranle ce quasi-déterminisme lié aux rapports de puissance qui
dominait jusqu’a tout récemment de larges pans de la scene internationale.

Sans doute convient-il dans ce contexte de ne pas perdre de vue qu’il s’agit la des
premiers balbutiements d’un projet et non de sa fin. Or, pour ceux qui comme moi
estiment que 'enjeu de la protection des populations menacées est important et
qgu’il importe de parer aux crimes de masses toujours susceptibles de survenir, le
principe de responsabilité de protéger a au moins le mérite de secouer le désolant
fatalisme qui entoure les désolantes justifications de notre impuissance collective.
Pour reprendre une formule chére a Hannah Arendt,*' un tel principe nous force
au moins a penser un peu plus lucidement ce que nous faisons ou ne faisons pas.

41 “Ce que je propose est donc tres simple: rien de plus que penser ce que nous faisons”. Cf.
Hannah Arendt, Condition de 'homme moderne, Paris, Calmann Lévy, 1961, 38.
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Résumé

La Commission internationale de l'intervention et de la souveraineté des Etats (CIISE) a
publié son rapport en décembre 2001. Aujourd’hui connu sous le nom de ‘responsabilité de
protéger’, ce document est devenu une politique des Nations Unies aprés avoir été accepté
dans le rapport du panel sur les Opérations de Paix des Nations Unies et ce par presque
tous les Etats membres de 'ONU. Cette politique repose largement sur I'action militaire
en accordance avec l'article 42 de la Charte. Cependant, il semble évident que le Conseil
de Sécurité n'autorisera que trés rarement l'intervention armée dans un Etat membre,
les principes de consentement des ‘hdtes’ et du respect de leur ‘souveraineté’ restant
aussi forts que par le passé. Cet article avance que les sanctions diplomatiques telles que
définies dans l'article 41 de la Charte pourraient contourner Iissue du consentement et
étre appliquées sans effets collatéraux préjudiciables, dont la crainte est un autre facteur
inhibiteur majeur. Les sanctions de I'article 41 de la Charte ont un seuil d’action plus bas,
elles peuvent étre appliquées a différents niveaux, séparément ou combinées, avec peu de
risques et a bas co(t, et enfin elles portent la promesse d’une intervention effective. Ainsi,
un Etat délinquant, suite a un procés en bonne et due forme — mené de fagon appropriée
par le Conseil de Sécurité mais aussi bien par I'organisation régionale, idéalement par les
deux entités de concert — pourrait étre banni de toute interaction non-matérielle d’ordre
international et régional, notamment de tout événement interactif culturel, athlétique et
militaire. Ces ‘sanctions diplomatiques non-matérielles’ devraient étre bien plus effectives
que les promesses offertes par la ‘responsabilité de protéger’, promesses largement
creuses d’intervention militaire dans un but de prévention et de protection des populations.

Patriotism is the last refuge of a scoundrel.
Samuel Johnson

Civilization is in part the establishment of order and
custom limiting the use of the weak by the strong.
Will Durant

Introduction

The responsibility for the conduct of states towards their people has long been a
subject of controversy. “None of any outsider’s business”, said Hitler in 1933 to the
League of Nations and Stalin in 1948 to the drafters of the Universal Declaration
of Human Rights. Indeed, as Mary Anne Glendon has written of the birthing of the
Universal Declaration of Human Rights (UDHR) “international lawyers regarded



a state’s treatment of its own citizens, with rare exceptions, as the state’s own
business™. “The Soviet delegation (to the Human Rights Commission)”’, she
writes, “could not accept any of the group’s proposals since they constituted ‘an
attempted gross infringement’ of the (UN) Charter’s protection of every state’s
domestic jurisdiction’.”? Glendon adds that the major hurdle for approval of
UDHR was not its content, “but its potential for legitimating outside interference
in a country’s internal affairs”. However, with the adoption of the UDHR by the
General Assembly of the United Nations on 10 December 1948, the concept of the
relationship of a state to its people, and its responsibility for them, was changed
forever.

The Organization for Co-operation and Security in Europe was born of the Helsinki
Final Act of 1975, which entailed a ‘comprehensive view of security’. This has
meant (at least in Europe) that human rights are enshrined in a peace treaty
and given equal weight, in considerations of international peace and security,
alongside the more traditional military and political factors. Thus, “human rights,
a long-standing taboo in East-West relations, became by virtue of the Final Act a
legitimate subject of dialogue™; the peace agenda would never be the same. As a
consequence, in 1991 the Prime Minister of Canada, Brian Mulroney, was able to
address the United Nations General Assembly in these terms:

Just a few days ago, Iraq blocked a UN arms inspection on grounds of national
sovereignty. In the past year, countries have blocked food delivery to starving people,
again on grounds of national sovereignty. Some Security Council members have
opposed intervention in Yugoslavia, where many innocent people have been dying,
on the grounds of national sovereignty. Quite frankly, such invocations of national
sovereignty are as out-of-date and as offensive to me as the police declining to stop
family violence simply because a man’s home is supposed to be his castle.

Then in September 1999 the Secretary-General of the UN, Kofi Annan, noted
that “[s]tate sovereignty in its most basic sense is being redefined [...]. States
are now widely understood to be instruments at the service of their peoples, and
not vice-versa™. These terms of expression had never been — could never have
been — used before in international discourse. It was in this fundamentally altered

! Mary Ann Glendon, A World Made New: Eleanor Roosevelt and the Universal Declaration of
Human Rights, New York, Random House, 2001, 9.

2 Glendon 2001, 95. The Charter of the United Nations, Article 2.7, provides that “nothing contained
in the present Charter shall authorize the United Nations to intervene in matters which are essentially
within the domestic jurisdiction of any state [...]".

3 The Secretariat of the Organization for Security and Co-operation in Europe, The OSCE
Handbook, Vienna, OSCE Press and Public Information Section, 31999, 11. The CSCE became the
OSCE on 1 January 1995.

4 “Secretary General Presents His Annual Report to the General Assembly”, General Assembly,
20 September 1999, in: http://www.un.org/News/ossg/sg/stories/statments_search_full.asp?statiD=28,
accessed 25 September 2011.



climate of the perception of states and their relations to their peoples that the
International Commission on Intervention and State Sovereignty (ICISS) released
their report® in December 2001. Now generally referred to as The Responsibility
to Protect (R2P), the document became UN policy when it was embraced by the
Report of the Panel on United Nations Peace Operations,® and the ‘new norm’
was endorsed by 150 members of the General Assembly in September 2005.”

Despite these brave words, the sad fact is that the UN, and most regional
organizations, are not yet prepared to move beyond an innate and overriding
concern for the sovereignty of member states. Weight is added to this reluctance
to intervene internally in the affairs of states by a traditional and equally weighted
concern for consent, especially of the ‘hosts’, to a peace operation or an
intervention of any kind. Indeed, the issues of consent, domestic jurisdiction, and
sovereignty have fused into an almost immutable inertia of rest. This tendency to
inaction is exacerbated by another tradition, which is that international and regional
organizations do not criticize their members. According to Madeleine Albright, the
response of the Burmese government to the tragedy of Cyclone Nargis and the
world’s apparent acceptance of the Burmese rulers’ failure to protect their own
people, “illustrate[s] three grim realities today: totalitarian governments are alive
and well; their neighbors are reluctant to pressure them to change; and the notion
of national sovereignty as sacred is gaining ground [...]™.

Nations are rightly wary of the unintended consequences of well-meant actions:
Those contemplating a non-consensual intervention are often vividly reminded
that an invasion may well precipitate the final collapse of a fragile or a faltering
state. The situation in Iraq today is not the first recent demonstration that a
society without a tradition of democratic government will likely have a very low
and extremely fragile indigenous capacity for governance. They may more readily
resort to guns than ballots, the responsibility to rebuild might well be enormous in
scope, and the rebuilding may be violent from the outset and greatly protracted.
M. Albright asserts that such interventions — especially in Haiti and in the Balkans
— would seem impossible in today’s climate. She also blames the clumsiness and
apparent failure of the US intervention in Iraq for the resurgence of sovereignty
as an impediment to intervention. Altogether the factors mentioned have resulted

5 Gareth Evans — Mohamed Sahnoun, Report of the International Commission on Intervention and
State Sovereignty, Ottawa, The International Development Research Centre, 2001, in: http://www.idrc.
ca, no longer available.

6 Report of the Panel on United Nations Peace Operations, in: http://www.un.org/peace/reports/
peace_operations/docs/ summary.htm, accessed 25 September 2011.

7 Samantha Power, Chasing the Flame: Sergio Viera de Mello and the Fight to Save the World,
London, Allen Lane, 2008, 365.

8 Madeleine K. Albright, “The End of Intervention”, in: The New York Times, 11 June 2008, http://
www.nytimes.com/ 2008/06/11/opinion/11albright.html, accessed 25 September 2011.



in what can today only be called ‘Failure to Protect’. Domestic jurisdiction has
become, to paraphrase Dr. Johnson, the last refuge of the modern scoundrel.

A system which aims to maintain international peace and security will resemble
a system which aims to maintain law and order. The forces of law and order
normally consist of three pillars: crime prevention, law enforcement, and a judicial
system, and these will be provided under the laws of the land. The maintenance of
international peace and security also consists of three pillars: conflict prevention,
peace enforcement, and a judicial system, and these are providedunder the Charter
of the United Nations. However, the issues of consent, state sovereignty, and
domestic jurisdiction have overlain the issues of the preservation of international
peace and security to the extent that the United Nations is too often forced to
negotiate issues of malfeasance with the malefactors. There is not a justice
system anywhere else in the world that negotiates with suspected criminals how
— or if — the laws will be enforced. The last refuge of scoundrels is well defended,
but under the right conditions it might be breached. In this paper | will discuss
these and related issues in the course of three thumb-nail sketches, in which the
consent issue will be a central theme:

- Rwanda 1994: Failure to Protect
- Darfur 2006-2007: Sovereignty vs. Protection
- Zimbabwe Today: Failure to Prevent.

Later in the paper | will discuss alternatives to military intervention and review
the prospects for and the potential modalities of sanctions under Article 41 of the
Charter. As background for this | will summarize the diplomatic activities in the
lead-up to the 1936 and 1980 Olympic Games, and the Anti-Apartheid Campaign
against the government of South Africa, which lasted from about 1960 to 1990. |
will then suggest how similar interventions not involving the use of armed forces
might be invoked in the cases of Sudan and Zimbabwe. In December 2001 the
then Secretary-General of the United Nations, Kofi Anan, said in his Nobel Lecture,

In this new century, we must start from the understanding that peace belongs not

only to the States or peoples, but to each and every member of those communities.

The sovereignty of States must no longer be used as a shield for gross violations of
human rights.®

It is the intention of this paper to examine why this is not effective international
policy today, and to suggest how it might become so.

9 Kofi Annan, “Nobel Lecture”, in: http://www.nobelprize.org/nobel_prizes/peace/laureates/2001/
annan-lecture.html, accessed 25 September 2011.



Keeping the Peace

The Consent Issue

As Ingrid Lehmann puts it, “in the new, complex operations, consentimplies popular
support or acquiescence, even in non-democratic or transitional societies”°. She
distinguishes between at least three areas in which consent —i.e. general support
for a peacekeeping operation — should exist: in the countries in which the UN force
is deployed; in the troop-contributing countries; and in the countries that pay the
largest share of the bill for peacekeeping. It is the first aspect of consent, that of
the hosts, with which we will principally be concerned, although the consent of the
potential troop contributors has become important as well.

The issue of consent as a factor in launching and maintaining an intervention arose
with the first peacekeeping operation of the United Nations Emergency Force.
This Force was confronted with all aspects of the consent issue mentioned above
(though the issue was first and foremost the consent of the ‘hosts’), and the quick-
fix solutions that were applied to the problems at the time almost inadvertently
became doctrine. The jumble of ad hoc doctrines which thus arose contributed
much to the failure to prevent and to protect in Rwanda in 1994 — a failure which
is being repeated today in Darfur and in Zimbabwe. However, in the latter two
cases, there has been added the issue of Security Council consent, as China
has continually threatened to use her veto in matters affecting her clients, which
include Rwanda, Sudan, and Zimbabwe.

Rwanda 1994 — Failure to Protect

You should make every effort not to compromise your impartiality or
to act beyond your mandate [...]

Department of Peacekeeping Operations Direction to Commander,
UNAMIR, April 1994

The entire and entirely disgraceful story of the genocide in Rwanda need not be
retold here. Equally, the shifting mandates, structures, and (in)effectiveness of the
UN forces in Rwanda — the scene of one of the sorriest chapters in the life of the
UN — have been adequately and eloquently described elsewhere. “After Rwanda”,
wrote Stephen Lewis, “the world doesn’t look the same.” " After laying the blame for
inaction squarely at the feet of France, the United States, Belgium, and the Catholic

10 Ingrid A. Lehmann, “Peacekeeping, Public Perceptions, and the Need for Consent”, in: Canadian
Defence Quarterly 25, 2 (December 1995), 18 (17-19) (italics added).
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Church, Lewis adds that, “[i]f there is one exemplary human being in all of this, it's
General [Romeo] Dallaire”, the Canadian UN Force Commander in Rwanda.

Nevertheless, one aspect of the events in Rwanda and around the world in 1994
still has not been fully explored, and that is the small family of issues surrounding
the question of consent to the operation, and the specific role played by the
Permanent Representative of Rwanda from his country’s seat on the UN Security
Council. For this purpose, we can take up the story with the inception of United
Nations Assistance Mission for Rwanda (UNAMIR) Il, the successor to what was
actually the second UN mission to Rwanda in two years. UNAMIR itself was
created on 5 October 1993 (UNSCR 872 [1993]), from the original United Nations
Observer Mission Uganda-Rwanda (UNOMUR). Following the shattering events
of early 1994, which culminated in the withdrawal of the Belgian Contingent on
19 April, the UN polled 42 prospective troop contributors, with not one positive
response. In Bosnia a year later, Richard Holbrooke encountered the same
reluctance of potential troop contributors, especially the US, and observed that
these were the scars left by Vietham and Somalia, which he called the Vietmalia
Syndrome."? These instances showed, neither for the first nor the last time, but
decisive in these cases, the importance of the consent of the troop contributors.

With the strength of UNAMIR sharply reduced and no prospect of reinforcements,
on 21 April the Security Council adopted Resolution 912 (1994), reducing
UNAMIR'’s strength from 2359 to 270. Such a force, really merely a ‘presence’,
was inadequate to deal with the severe humanitarian situation which was now
reaching crisis proportions. Therefore on 13 May the Security Council adopted
Resolution 918 (1994), expanding the Force again to 5500 military personnel,
and UNAMIR Il was born. There were two ancillary aspects to this UNSCR which
were to be of greater importance, especially for the consent issue: UNSCR 918
authorized UNAMIR 1l as a Chapter VI peacekeeping operation, which means
that after and despite hundreds of thousands of murders of Rwandans and of ten
Belgian UN soldiers, this was still to be a traditional consensual peacekeeping
operation. The SCR also strongly urged all parties to cease any incitements,
especially through the mass media, to violence or ethnic hatred. That these two
points of the mandate might be in conflict seems to have occurred to no one at
the time.

As early as April 1993 a report by the “Special Rapporteur on extrajudicial,
summary or arbitrary executions” noted the “pernicious role” of Radio Rwanda “in
instigating several massacres”'®. Shortly thereafter, in the summer of 1993, Radio

12 Richard Holbrooke, To End a War, New York—Toronto, Random House, 1999, 217.

13 Ingrid Lehmann, Peacekeeping and Public Information: Caught in the Crossfire, London, Frank
Cass, 1999, 95.



Rwanda helped to found the soon-to-be-infamous radio station Radio-Télévision
Libre des Mille Collines (RTLM), otherwise known as Radio Mille Collines.™ RTLM
was quickly at work, spreading disinformation, calling for the murder of Tutsis
and moderate Hutus, threatening Belgian peacekeepers, and launching personal
attacks on the UN Force Commander.

Dallaire, then Force Commander, has stated that he should have been given
the capacity to jam RTLM and to thus prevent it from further incitements. Ingrid
Lehmann quotes a Canadian historian, Frank Chalk, as saying that Dallaire was
denied this capacity by both the UN and by the Canadian Government. In fact,
Dallaire informed the Canadian National Defence Headquarters, around May of
1994 and shortly after the birth of UNAMIR I, that he would make this request to
the UN. At that time, the HQ installations and operating personnel for UNAMIR
were drawn from 1 Canadian Signals Regiment of Kingston, Ontario. A sub-unit
of that Regiment that had not been deployed was 2 Electronic Warfare Squadron,
which had exactly the capability Dallaire needed. RTLM could be denied any
transmission capacity, bloodlessly and without any risk. The Joint Staff of the
Canadian National Defence HQ reviewed the request positively, but under the
rules as they were then played, Canada could only act on a request from the UN.
Such a request was never made.

The arguments against jamming hate radio were, in essence, that it was politically
dangerous, that it was inappropriate for the United Nations to conduct what might
be considered political censorship (as though RTML's message would be allowed
in any normal society, and forgetting altogether that the Security Council had in
its resolution urged all parties to refrain from just such traffic), and that it would
be better for the UN to establish its own station with its own message (which it
did not do until February 1995, nearly nine months after Dallaire’s request for
jammers had been jammed by the UN). Besides this, there was that inherited
conservatism arising from the fact that this was still a Chapter VI — consensual
— peacekeeping operation. That the Canadian squadron, which probably would
have been made available upon a UN request, is titled an Electronic Warfare
Squadron (the Russian equivalent unit title is Radio Electronic Combat) doubtless
also caused much unease among peacekeeping theologians. The consent issue
was still a sine qua non, even if there was no one of whom to request consent
except the perpetrators themselves. Nevertheless, the matter of consent was not,
even when set against successful incitement to genocide and to the murder of UN
peacekeepers, one that the UN was prepared to set aside.

“ Lehmann 1999, 95.
15 Lehmann 1999, 95.



There is one more factor contributing to the world’s inertia in 1994: the presence
of Rwanda on the Security Council in the first half of that year. When on 13 May
1994 the Secretary-General made his recommendations to the Security Council,
which inter alia recommended the deployment of UNAMIR Il with a troop strength
of 5500, the draft finally accepted as UNSCR 918(1994) on 17 May included an
arms embargo on Rwanda, which Rwanda voted against.’® This raises the issue
of the continuing membership in such a body of such a clearly conflicted party as
the ‘government’ of a failed or a faltering state. Rwanda was represented on the
Security Council by the Habyarimana government from January 1994, and their
Delegate was present at all Security Council deliberations from that point. As the
Independent Inquiry noted:

In effect, one of the parties to the Arusha Peace Accords had full access to the
discussions of the Security Council and had the opportunity to try to influence the
decision-making in the Council on its own behalf. That a party to the conflict on the
agenda of the Council, which was the host country of a peacekeeping operation, later
subject to an arms embargo imposed by the body of which it was a member, shows
the damaging effect of Rwanda’s membership on the Council.

The damage was evident in the actions of the Rwandan representatives on the
Security Council during this period. Both Secretariat officials and representatives of
Members of the Council at the time have told the Inquiry that the Rwandan presence
hampered the quality of the information that the Secretariat felt it possible to provide
to the Council and the nature of the discussion in that body."”

In fact, as the Independent Inquiry noted in its conclusions, Article 27 (3) of the
Charter stipulates that “a party to a dispute shall refrain from voting” in the Council.
Therefore Rwanda should not have voted on these issues at all. Further, the
Inquiry recommended that consideration be given to “suspending the participation
of [...] a member state on the Council in exceptional circumstances such as that
related to Rwanda” and that these difficulties “should also be borne in mind when
electing new non-permanent members to the Council”*®.

The age of intrastate conflicts brought increased concern for domestic jurisdiction
and its partner issue, state sovereignty. The increasing incidence of state failure,
along with the frequency of the state as the malefactor, merely tightened the inertia
of the international community and its members. Clearly, the restricting factors of
consent, by the ‘hosts’ as well as by the troop contributors, and the involvement
of a party to the conflict in the process of the conflict management, were major
causes of the failure to protect in Rwanda. We will now see what progress has

16 Report of the Independent Inquiry into the Actions of the UN during the 1994 Genocide in
Rwanda, S/1999/1257 (English), 16 December 1999, 24.
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been made since by considering the responses, international and regional, to
events in Darfur since 2006: Will it be never again, or yet again?

Darfur 2006-2008: Sovereignty vs. Protection

This is the greatest concentration of human suffering in the world
and an outrage that affronts the world’s moral values.
Penny Lawrence, Oxfam™

In Sudan, it has of course been ‘yet again’ — in the five years from 2003 to 2008 at
least 300,000 died and more than 2.75 million were forcibly displaced. In Sudan
and in the Darfur region of Sudan we have seen most clearly the ongoing struggle
between national sovereignty, domestic jurisdiction and ‘host’ consent on the one
hand, and a clear case of the responsibility to protect on the other. The conflict
has spread into neighboring Chad and the Central African Republic, especially
the former, where the Janjaweed have pursued refugees from Darfur well beyond
the international border. Meanwhile, the Sudanese government has successfully
fended off international action in a case which entirely justifies the full weight of
the international community’s responsibilities.

In a special article written for the Washington Post and appearing on 26 January
2007, Lee Feinstein, the author of Darfur and Beyond: What is Needed to Prevent
Atrocities, observed that

[m]ore than a year ago the United Nations adopted the “responsibility to protect.”
The General Assembly’s endorsement of this revolutionary principle removes blind
reverence for national sovereignty as an excuse to look the other way when innocents
are being wiped out. In elevating this principle, the nations of the world said that they
prioritize the right of people to live over the right of states to do as they please. The
question now is whether this pledge was humanitarian hypocrisy, or did they have
something in mind? 2°

Feinstein concluded that “[u]niversal adoption of the responsibility to protect has
begun to remove the classical excuses for doing nothing in the face of mass
atrocities. What is needed now is the capacity and the political will to back it up”.?’
United Nations peacekeeping operations in Sudan commenced on 24 March 2005
with the creation of UNMIS, actually a peace enforcement operation acting under
Chapter VIl of the Charter. Despite opposition by the Sudanese government,
downplaying the seriousness of the situation and citing the need to respect their

19 “Oxfam Appeals for Aid for Darfur’, BBC News, 16 April 2007, in: http://news.bbc.co.uk/2/
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sovereignty, in August of that year UNMIS’ mandate was expanded to include
security in Darfur and on the borders with Chad and the Central African Republic.
Very little concrete action was taken by the Force, as Sudan continued to resist
the implementation of the mandate, contested the scope of the emergency, and
debated the role and the equipment of the UN Force.

In 2007 the initiative seemed still to rest with the Sudanese government, which
continued to withhold its consent on major issues of the operations of the Force,
and to insist on their domestic jurisdiction over events in Darfur. In addition, the
Sudanese government continued to commit and to support acts of violence in
Darfur and in the border regions. These acts included shipment of military supplies
and equipment in Sudanese Air Force aircraft disguised as A.U. and UN planes,
aerial attacks on farming villages, and attacks on international aid workers and
peacekeepers. Throughout 2008 the Sudanese government continued to exercise
what it perceives to be its sovereign right to obstruct and to oppose the deployment
of UNAMID, withholding its ‘consent’ to Force composition and structure and to the
freedom of movement of the Force, and has continued to support and to sanction
violence against civilians. Three men accused of humanitarian crimes have even
been appointed to senior positions in the Sudanese government.

The Indictments: Peace without Justice?

On 27 February 2007, prosecutors of the International Criminal Court at the
Hague, after 20 months of investigation, indicted two men suspected of atrocities
in Darfur. One was the deputy minister of Sudan for humanitarian affairs, who had
at the time of events for which he was to be held accountable, been in charge of
Sudan’s military, police and intelligence forces in Darfur. Indicted with him was
the militia leader who had “led fighters in a brutal campaign of violence against
civilians”®2, The Sudanese minister of justice said that Sudan did not recognize the
court’s jurisdiction, would not hand over anyone, and would conduct its own trials
as it considered appropriate.?

In June of 2008, the ICC indicted the president of Sudan, Omar al-Bashir,
charging him with war crimes, crimes against humanity, and genocide (the latter
charge was dropped from a revised indictment due to lack of evidence, but may
be reinstated if evidence becomes available later). Aimost immediately there were
calls for the Security Council to defer the indictments, which upon majority vote
it may do for renewable periods of one year. It was argued that the point had
been made, but that a deferral would somehow facilitate a solution to the conflict.

22 Marlise Simons, “Two Face Trials at the Hague over Darfur Atrocities”, in: The New York Times,
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Others supporting the deferral feared that a fragile cooperation would break down
utterly, and that the violence and threats to the peacekeepers and international
workers would increase to the point that they would face unacceptable dangers,
and would have to cease their operations.

Nevertheless, on 4 March 2009 the ICC issued an arrest warrant, intended to
execute the indictment of al-Bashir from the previous year. From that moment,
all 108 states signatory to the Rome Treaty (by which the ICC was founded)
were bound to assist in bringing him to justice. Within hours of the indictment, at
least 13 of the main (and mainly western) relief NGOs were ordered to leave the
country within 24 hours. Those agencies employed 6,500 workers, and served a
population estimated at 4.7 million persons. Overall, it was said that about 50% of
all aid deliveries in Sudan were affected. It seemed, at close range, that the worst
fears of those counseling a deferral, had been realized.?*

Today in the Sudan, peacekeepers and aid workers continue to be targeted and
intimidated: On 10 March 2009, four peacekeepers were wounded and on 12
March 2009 three MSF staff were kidnapped; the number of violent assaults on
peacekeepers in the first two months of 2009 exceeded those for all of 2008.
Those agencies which have been forced to withdraw lost all their equipment, as
computers, essential data, and communications equipment were seized — clearly
with the goal not only of driving out the internationals, but further making it very
difficult for them to return. As described in The Economist, those who seek deferral
on the grounds that this will “upset the ‘peace process’ in Darfur [...] would have a
reasonable point, if there were indeed a genuine peace process under way which
the indictment would jeopardise”®. Clearly, there is no such thing in Sudan today.
Just what climate of cooperation and progress are the deferral advocates hoping
for from the Sudanese government under this leadership? The ‘Last Refuge of
the Scoundrel’ has been under much pressure in Sudan, but has not yet yielded,
as the international community continues to bargain with the perpetrators of
misdeeds to cease their behavior and to allow the peace to be enforced. The
regional community remains largely passive in their observance of conduct which,

2 We have however heard before that the arrest of a top dog might jeopardize the peace process,
especially in the cases of S. Milosevic, R. Karadzic, and R. Mladic. In 1998 the US dropped well
developed plans to seize the latter two, citing fears of a bloodbath and a renewal of Serb aggressions.
Then as now, we were clearly addressing ourselves to ruthless criminals who had never shown the
slightest desire or intention to cooperate with any international organization, and had never for one
moment entered in good faith into any negotiations. And as for deferrals, Karadzic and Mladic were
indicted in July 1995 for just those war crimes and crimes against humanity now charged upon al-
Bashir, plus, in the cases of Karadzic and Mladic, kidnapping and holding hostage UN peacekeepers.
Warrants for their arrest were issued almost immediately, yet Karadzic remained at large until 2008
and Mladic until 2011.
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as they may be on the verge of realizing, shames them just as it does all those
who profess a responsibility to protect.

Zimbabwe Today — The Failure to Prevent

What has sustainable development to do with human rights?
Boniface Chidyausiku, Zimbabwean Ambassador to the UN

Zimbabwe, once one of the wealthiest and most productive states in Africa, is
now an utterly failed state. In 2003 their own social welfare ministry admitted that
63% of the rural and 53% of the urban populations could not meet basic food
and non-food requirements. Since then, malnutrition among children has risen
by 35%, the number of those without health care has increased by 35%, H.I.V./
AIDS affects nearly one fifth of the population, unemployment stands at more
than 80%, and life expectancy is 36.2° Nearly a fourth of the population (some
13 million before 2003) has fled the country, and more than 1,000 join them each
day: It is called ‘Mugabe’s Tsunami’, and it has unleashed a wave of xenophobic
violence which has finally gained the attention of the South African government.
Inflation in Zimbabwe is 100,000% and rising. Typically, R. Mugabe, who has ruled
the country since 1980, blames colonialism, sanctions, and racism, but it is he
and his government of thugs who have brought these disasters on their people
— white and black. His seizing of white-owned commercial firms and farms, his
expulsion of 750,000 slum dwellers from cities to suffer unrelieved exposure and
malnutrition, and his extraordinarily brutal suppression of dissent, which includes
legal political opposition parties and trade unions, have made him one of the
world’s leading lords of misrule.?” What is to be done? More sanctions will only
further damage people whose capacity for suffering cannot have much further
to go. African leaders have so far refused to criticize Mugabe. In neighboring
countries, streets, theaters and stadiums still bear his name, and among those
who have not had to suffer under him there is a not-so-sneaking admiration for his
dispossession of the largely white farmers and entrepreneurs who contributed so
much to the prosperity which, along with three million people, has now fled.

Recently, an avenue of diplomatic intervention by the EU has been recalled: In
June 2000 the EU signed the Cotonou Agreement with the African, Caribbean,
and Pacific (ACP) states which relates to democratic principles which are the
basis for European relations with African states. Signatories to the Agreement
are 26 EU and 69 ACP countries, including South Africa, Sudan, and Zimbabwe.
Acting under Article 8 of the accord, the EU in 2002 imposed sanctions on the
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Zimbabwean government which included restrictions on travel and freezing of
their assets. And then, on 19 April 2008, while the Security Council was in session
in New York, the Chinese freighter An Yue Jiang arrived and anchored off Durban
to await a berth. The ship, which had left China on 15 March and without the
necessary permits to enter its port of destination, was said to contain three million
rounds of AK 47 ammunition, 1500 rocket-propelled grenades and 3000 rounds
of mortar ammunition and mortars, all addressed to Zimbabwe. A South African
government spokesman stated that it would be “very difficult”® for South Africa to
intervene in the shipment. It was almost immediately made clear that in fact the
logistics branch of the South-African state-owned armaments firm, Armscor, was
preparing to transship the weapons and ammunition, that the Defense Secretary
had issued a conveyance permit for transit of the items through South Africa, and
that a government inspector had been dispatched to Durban to conduct safety
checks on the cargo as soon as the ship docked. Questioned about the South
African Development Community’s policies discouraging shipment of armaments
to conflict areas,?® a South African government spokesman replied that he could
take no account of “allegations”. However, Durban dockworkers refused to
handle the cargo of the An Yue Jiang, the High Court overruled the Government’s
permission for the transshipment and the An Yue Jiang upped anchor and sailed
away. It was later reported that An Yue Jiang was allowed to land in Angola,
and that the arms were subsequently transferred to Zimbabwe. The neighbors
far and wide who have done nothing to prevent this situation from arising, and
still less to protect Zimbabweans from the meltdown, have by their inaction given
new meaning to the term ‘helpless’: having been of absolutely no help at all. As
this ignoble story unfolds, one can only hope that Zimbabweans will not have to
depend on the international ‘community’ to exercise that third element of R2P: the
responsibility to rebuild.

Zimbabwe is in free fall. Every indicator is terrible and worse is surely in store.
Sanctions as usual have not worked, and quiet diplomacy — Morgan Tsvangirai
has called it “quiet approval™' — merely plays into the hands of a brutal dictatorship.
The quiescence of the African Union and of the S.A.D.C. discredits both a regional
and a sub-regional organization, which together ought to be the best hope for the
continent with the worst human rights record in the world. Their tolerance is turned

28 Celia W.Dugger, “Zimbabwe Arms Shipped by China Spark an Uproar”, in: The New York Times,
19 April 2008, http://www.nytimes.com/2008/04/19/world/africa/19zimbabwe.html, accessed 19 April
2008.

2 The question referred to the Protocol on Control of Firearms, Ammunition and Other Related
Materials, cf. http://www.sadc.int/english/documents/legal/protocols/firearms.php#1. Nine African
nations, including South Africa and Zimbawe, are members of the SADC and signators to this protocol.
30 Sam Dole, “Armscor in Role in Arms for Zimbabwe”, in: Mail and Guardian online, 18 April 2008,
http://www.armsdeal-vpo.co.za/articles13/zimbabwe.html, accessed 25 September 2011.

81 Douglas Rogers, The Last Resort, New York, Harmony Books, 2009, 184.



into tacit support for odium. Ad hominem responses to criticism, blaming all the
country’s ills on history, as if all the problems of Zimbabwe arose elsewhere and
long ago, are a revealing self-commentary on nearly thirty years of post-colonial
independence. So far into this sad and sadly familiar tale, the prevention tool box
seems almost empty. Clearly, more, and more direct, pressure from international
and from regional organizations is needed. The rewards of office, the international
loans, and the tolerance of the neighbors must be ended. There is almost nothing
which might be done which would be worse than doing nothing.

Measures Not Involving the Use of Force

The preventive and protective measures discussed thus far have been those
described under Article 33 of Chapter VI of the Charter, which prescribes that
the parties to a dispute shall seek a solution by “peaceful means of their choice”.
Failing that, in accordance with Chapter VI, Article 42, the Security Council may
take military action to maintain or to restore international peace and security.
Indeed, it is principally military action which is envisioned in R2P; Chapter VII of
the document, “The Operational Dimension”®2, speaks of little else. Yet it is just
these measures that are so expensive, intrusive, risky, and contentious that it is
small wonder they are so rarely either timely or effective — or used at all. The three
cases cited in the first part of this paper show how this has been the case in the
20" century, and how little has changed since.

Despite the ‘endorsement’ by the General Assembly in 2005, it is quite unrealistic
to expect that the United Nations will ever exercise a quasi-imperial power over
‘dominions’, the sort of power, for example, which the United States government
might exert over several states — and did in Arkansas in 1957 and in Alabama

32 The R2P report states, under the heading, “The Meaning of Intervention”, that “[t]he kind of
intervention with which we are concerned in this report is action taken against a state or its leaders,
without its or their consent, for purposes which are claimed to be humanitarian or protective. By far
the most controversial form of such intervention is military, and a great part of our report necessarily
focuses on that” (paragraph 1.38). Thomas Weiss, who was the research director for the International
Commissioners, has described R2P in the newsletter of the Academic Council on the United Nations as
“[...] a worthwhile effort to take a snapshot of issues surrounding non-consensual international military
action to foster human values”. Cf. Thomas Weiss, “Teaching and Researching the Responsibility
to Protect”, in: ACUNS Informational Memorandum 60 (Summer 2004), 3. Chapter VII of the R2P is
entitled “The Operational Dimension”; its headings are: Planning for Military Intervention; Carrying Out
Military Intervention; Following Up Military Intervention; A Doctrine for Human Protection Operations.
At least one of the Commissioners of the R2P is seeking to distance himself and the report from its
military denotations, criticizing “those who play into the hands of the ideological critics [...] by being far
too ready to think of R2P situations only in military terms” (cf. Gareth Evans, “Gareth Evans Offers Five
Thoughts for Policy Makers on R2P”, 13 April 2007, in: http//www.responsibilitytoprotect.org/ index.
php/eupdate/932, accessed 26 September 2011).



in 1963.2® Who can imagine the Security Council finding the governance of a
member so objectionable that it would ever use military force to effect regime
change, or even modification? What international instrument or body might under
any circumstances authorize such measures? Clearly, the United Nations will
never act as did the Americans (with their small array) in Irag in 1999 and in 2002.
Prescriptive the policy might be; descriptive it clearly is not; normative some might
wish it to be — but who, especially among the P5, genuinely hopes for this to be?

Fortunately, there is another way. Article 41 of Chapter VII of the Charter provides
that

[tlhe Security Council may decide what measures not involving the use of armed force
are to be employed to give effect to its decisions, and it may call upon the Members
of the United Nations to apply such measures. These may include complete or partial
interruption of economic relations and of rail, sea, air, postal, telegraphic radio and
other means of communication, and the severance of diplomatic relations.

Since Article 42, on the use of armed force, begins by stating that those military
measures may be taken “should the Security Council consider that measures
provided for in Article 41 would be inadequate or have proved to be inadequate”,
it is especially surprising that R2P only superficially discusses action under
Article 41. The introduction (Chapter |, paragraph 1.37) states that “[b]y far the
most controversial form of such intervention is military, and a great part of our
report necessarily focuses on that”. Chapter Ill, paragraph 3.3 describes briefly
non-military preventive measures, and Chapter IV expands slightly on these,
especially in paragraph 4.9. However, Chapter VI, “The Operational Dimension”,
is, as | have already said, almost entirely about military intervention (there is
no direct reference in the Report to any Articles of the Charter). The drafters of
the R2P are indeed backing away from the apparent harshness and thus the
impracticability of the measures they seem to have advocated: Gareth Evans, in
an interview with the German Stiftung Entwicklung und Frieden [‘Development
and Peace Foundation”] has expressed his regret that “[t]here will always be those
who, for cynical reasons of their own, will want to caricature R2P as being only
about military intervention, as indistinguishable in that respect from ‘humanitarian
intervention’34,

The issue of sanctions has received much attention lately. Interdiction of supplies
and of transportation generally just does not work, especially on governments
whose disregard for their people is the source of the conflict such measures are
intended to ameliorate. Material sanctions too often only increase the misery of

33 In both cases, the federal government forced a defiant state government to accede to school
integration. In Arkansas, federal armed forces were deployed; in Alabama, federal marshals were sent
in.

3¢ Gareth Evans, “The Responsibility to Protect (R2P)”, in: SEF News (May 2008), http://www.
gevans.org/opeds/oped91.html, accessed 26 September 2011.



the huddled masses. There have been discussions of making sanctions ‘smarter’,
to target governments and not people — the Oil-for-Food Program was an attempt
to do just that. Oil-for-Food probably achieved about what was expected of it,
but it is unlikely that a similar program of managing sanctions will ever again be
attempted.

However, diplomatic sanctions, as provided for in Article 41 of the Charter,
could be applied without injurious collateral effects. An offending government
should, upon due process, most suitably by the Security Council, but also by
the regional organization, ideally by both in concert, be banned from all non-
material international and regional interactivity. This could include exclusion from
the Bretton Woods institutions, as well as from all military, athletic, and cultural
associations and activities. Patrons should be held responsible for the actions of
their clients. The offending state, client, and/or patron should be diplomatically,
culturally, and militarily sealed, and anyone who dealt with them in any of these
milieus should themselves be subject to sanction. There are several advantages
to such non-material, diplomatic sanctions:

- They are precise and intelligent sanctions, which do not materially affect
the peoples’ health or welfare, but will have their effects on the targeted
governments.

- They can be enacted by the Security Council, by regional, or by non-
governmental organizations. Sanctions can be effected by governments or
by NGOS, acting in company or unilaterally. They can also be enacted by
completely unofficial organizations, such as athletic unions and associations,
as well as by individual protestors. These may act in concert or wholly
independently. Inaction at one or more levels does not mean no action at all.

- They are an ideal intersection of Track | (official) and Track Il (unofficial)
diplomacy although, as will be seen, Track Il diplomacy is usually only
effective as an adjunct to Track | measures.

- They reach the people no matter how their governments may try to obscure
or distort the news, and scape-goating the outsiders usually will not work
either.

- No blood is shed, no risks are run, there is generally little or no expense to
those effecting the sanction. The unintended consequences are less likely to
occur, especially since there has been no invasion; no foreign soldiers; no
occupation.

- These sanctions would be contagious: Any violators of the sanctions would
themselves be subject to the sanctions regime.

In the 20" century there were in fact several attempts at diplomatic sanctions. Three
of the best known are the threatened boycott of the ‘Nazi Olympics’ of 1936, of the
Moscow Olympics of 1980, and the campaign against apartheid in South Africa.



The general lesson from these cases is that, where official (Track |) and unofficial
(Track Il) diplomacy act in concert, success is possible; where they do not, Track
Il alone will usually fail. A massive international movement to boycott or relocate
the 1936 Olympics was supported by no government in the world — in England, the
most vociferous opponent of a boycott was Harold Abrams, the scion of a prominent
Jewish family, a Gold Medalist at the 1924 Olympics (and, much later, portrayed
as the hero of the movie Chariots of Fire); and the Games played on. The Moscow
Olympic boycott was very emphatically directed and led by the government of
President Jimmy Carter. The United Kingdom, France, and Greece, while officially
supporting the boycott, allowed their nationals to compete as individuals; athletes
from at least 15 boycotting nations, 170 of them from the UK, did so. President
Carter announced that any US athletes attending the Moscow Olympics would
have their passports seized — no US athletes attended. Officially, only 81 of 147
accredited nations attended the 1980 Olympics. In the case of the anti-apartheid
campaign, the intersection of Track | and Track Il diplomatic measures was almost
seamless. All those organizations and peoples around the world stayed on message
and remained determined on their goal for nearly three decades; for all that time,
South African ostracism was complete and nearly unexceptional.

What does this mean for the two current crises, Darfur and Zimbabwe, which have
been reviewed in the first part of this paper? On 11 April 2006 the US sent an
envoy to Sudan to deliver a warning to that government that they would be held
accountable for events in Darfur, and that the US was preparing for new sanctions.
However, the New York Times in reporting this also noted that “the United Nations
has proved more recalcitrant on cracking down [...] in part because China, which
has extensive business ties to Sudan and generally dislikes the use of sanctions,
has blocked multilateral action™®. Sudan has for some years been supported by
China, economically, materially, and by the threat of a Chinese veto in the Security
Council of any more vigorous measures to compel the Sudanese government
to end the violence, and to hold them responsible for their atrocious behavior in
Darfur. “For the past two years”, wrote Helene Cooper in the New York Times,
“China has protected the Sudanese government as the United States and Britain
have pushed for United Nations Security Council sanctions against Sudan for the
violence in Darfur.”® China, as was well known by then, has what might mildly be
termed ‘extensive’ business interests in Sudan, including significant oil supplies
and construction projects. Until that spring of 2006 little had happened to change
any of that, but then a whole chain of events finally broke the inertia.

35 Helene Cooper, “U.S. Sends (Another) Warning on Darfur”, in: The New York Times, 11 April
2007, http://www.nytimes.com/2007/04/11/washington/11darfur.html, accessed 26 September 2011.

36 Helene Cooper, “Darfur Collides With Olympics, and China Yields”, in: The New York Times,
23 April 2007, http://www.nytimes.com/2007/04/13/Washington/13diplo.html, accessed 26 September
2011.



In March 2007, Mia Farrow initiated a campaign to link the Beijing Games with
genocide in Darfur. She persuaded Steven Spielberg to write to the Chinese
president, urging that China bear responsibility for the actions of their Sudanese
clients. Farrow exerted similar pressure on several Olympic sponsors and
various NGOs, and other organizations took up the cries. Then, in the first week
in April, China dispatched a senior official who was to persuade the Sudanese
government to accept the UN peacekeeping force, and who toured refugee
camps in Darfur. “A classic study of how a pressure campaign, aimed to strike
Beijing in a vulnerable spot at a vulnerable time, could accomplish what years
of diplomacy could not”, wrote one observer.®” On 10 May more than 100 US
legislators sent China’s president a letter warning of disastrous consequences for
China’s Olympic Games if China did not do more to stop the carnage in Darfur.
But this was still essentially Track Il diplomacy pushing this envelope alone. Eric
Reeves, the author of A Long Day’s Dying (2007), asks: “Where has the traditional
foreign-policy establishment been in pressuring China in relation to the Olympics
about Sudan?”*® And a spokesperson for Human Rights Watch has observed that
“[pIrivate diplomacy alone does not work”®. The Editorial Board of the New York
Times has stated that

[...] the United States and it democratic allies have no choice but to hold China
to account for how it treats its people. That honors their own core values. It also
demonstrates that they will not sit idly by while China — one of five permanent members
of the Security Council — mocks commitments it made in the Universal Declaration of
Human Rights, the United Nations Charter, its bid to host the Olympics and even in its
own Constitution. China must not be allowed to eradicate Tibet’s religion and culture
any more than Sudan should be able to get away with genocide in Darfur.*

Nevertheless, it is still largely the case. Efforts to link the government of China
to actions by the government of Sudan — letters to the Chinese government by
Mia Farrow and Steven Spielberg*!, the activist articles of Nicholas Kristoff of the
New York Times — might have created the public pressure which might have had
some effect on events in Sudan. But this was Track Il diplomacy which, while
laudable, is seldom effective in the absence of Track | actions, and it is these
latter official, political, and international measures which were almost totally

87 Cooper, http://www. nytimes.com /2007/04/13/Washington/13diplo.html, accessed 26 September
2011.

38 Eric Reeves cited in lan Greenberg, “Changing the Rules of the Games”, http://chinhdangvu.
blogspot.com/2008/03/changing-rules-of-games.html, accessed 26 September 2011.

3% Cited in Greenberg, http://chinhdangvu.blogspot.com/2008/03/changing-rules-of-games.html,
accessed 26 September 2011.

40 Editorial Board, “Holding China Accountable on Tibet”, in: The New York Times, 28 March 2008,
http://theboard.blogs.nytimes.com/2008/03/28/holding-china-accountable-on-tibet, accessed 26.
September 2011.

41 In February 2008 Spielberg resigned as advisor to the Chinese government on the opening and
closing ceremonies.



lacking or were largely ineffective. Meanwhile, R. Mugabe ‘stole the spotlight’ in
Europe and enjoyed the full support of his peers in the African Union; President
Bashir continued to haggle and bicker with the UN over the role and structure of
UNAMID, exercising full sovereign powers over matters which (he was allowed to
assume) were essentially within the domestic jurisdiction of his government, and
promoted three of his bloodiest henchmen to prominent posts in that government.
South Africa was to host the football World Cup in 2010, and diplomatic sanctions
against one or more African teams — such as Zimbabwe or Sudan — could have
been devastating. South Africa, like China, has enormous influence in Africa;
both could have been made to bear the responsibilities which accompany their
influence. We had little confidence this might come to pass: By the time this article
is published, the world was hailing the 2010 Football World Cup as being as big a
success as the Beijing Olympics.

Conclusions

The promulgation of the doctrine of a responsibility to protect seems to portend
a significant shift in the perception of the role of sovereignty, explicitly describing
the responsibility of the international community to judge if and to act when
sovereignty should be set aside on humanitarian grounds. Nevertheless, there
has as yet been no operational manifestation of a paradigm shift in this regard,
and no effective intervention has yet been mounted in, for example, Darfur. The
Sudanese government has been left to dispute, to block, to refuse to consent
to, any useful interventions. The same scenario is also being played out in
Zimbabwe. One thing these failures to protect and to prevent have in common
are the dispute of the evidential facts by the ‘hosts’, who are in clear point of fact
the perpetrators of crimes against their own people. Another is the culpability of
neighbors and patrons, as seen by their inability or their unwillingness to restrain
the governments of Sudan and of Zimbabwe. The two emergencies’ final common
denominator is that only the pressure of international public opinion on local and
regional actors has any hope of creating the climate of consent necessary for an
intervention. In both cases, external pressure on the lords of misrule has been
the result of pressures on their patrons and neighbors, who in the two cases
considered here are principally China and South Africa: China supports Zimbabwe
and Sudan while South Africa shields them from criticism. Nevertheless, as Fred
Hiat has written in Washington Post.

[...] the United Nations has averted its gaze as Sudan’s government continues to
ravage the people of Darfur. It has turned away as Zimbabwe’s rulers terrorize their
own people. Now it is bowing to Burma’s sovereignty as that nation’s junta allows more
than a million victims of Cyclone Nargis to face starvation, dehydration, cholera and
other miseries rather than allow outsiders to offer aid on the scale that's needed. [...]
Yet when France reminded the United Nations of its ‘responsibility to protect’, China,



Russia and their ever-reliable voting partner, Thebo Mbeki’'s South Africa, slammed
the door. So tons of aid float just offshore as Burma’s generals sleep comfortably in
their remote jungle capital and China’s rulers can proudly, once again, take credit for
defending the principle of national sovereignty.*?

If, however, the forceful preventive and protective interventions envisaged in the
Responsibility to Protect are ever to be carried out, we would have to be prepared
to act without the spontaneous consent of all the conflicted parties, especially
when the ‘host’ government is a party to the conflict. Our prevention and protection
toolboxes would have to have in them the means to create consent to the
prevention of crimes against the people and, where prevention fails, to effect their
protection, using all necessary means. This would be especially difficult where the
greatest threat to the people comes from their own government, yet it is precisely
where the ‘hosts’ are the perpetrators of crimes against their own peoples that the
international and regional communities would have to be prepared to act forcibly
and without the parties’ consent. However, the record shows that, to the extent
that R2P envisages non-consensual military interventions of the Article 42 type,
we deceive ourselves and others in imagining that such global enforcements are
the way ahead.

The risks, the costs, and the likelihood of unintended consequences remain
as formidable checks to the development of the political will for forceful, non-
consensual interventions. If that is what readers of R2P are looking for, and it
seems that this is just what we are being encouraged to expect, then we are
looking the wrong way. The decade now ending has been little different in this
regard from those grisly nineties. Just as did UNPROFOR in 1992, peace forces
today are deployed to Darfur lacking adequate funding, vital equipment, mobility,
structure, and mandate, because the ‘host’ will not consent to them. And just as
with UNPROFOR, there is today no peace to be kept in Darfur, and there is neither
the means nor — more importantly — the will to create one. R2P is not a ‘new norm’.

Inits effects so far, R2P seems not to be a policy describing what will be done; rather
it shows tyrants and dictators, and other monsters what probably will not be done:
the principle of non-intervention will not yield to the international responsibility
to protect; state sovereignty may imply responsibility of a government for the
protection of its people but that does not imply an accompanying accountability for
its failure to do so; state sovereignty is not being redefined in any operative sense.

We can take neither pride nor solace in the existence of a policy which proclaims
responsibilities we cannot — or will not — honor. The most painful of our sins are

42 Fred Hiatt, “In Burma, a UN Promise Not Kept’, in: The Washington Post, 12 May 2008,
http://washingtonpost,com/wpdyn/ content/article/2008/05/11/AR2008051101782_p, accessed 26
September 2011.



those of omission — the things we didn’t do; the promises we didn’t keep. In that
sense, the very existence of R2P actually shames us all, for we have admitted that
we know better, we maintain that we have learned, we do know what happened
in Rwanda and in Bosnia over a decade ago. Nevertheless, right before our very
wide-shut eyes, never again is becoming yet again.

Given these omissions, then, our only practicable course would seem to be not
the hollow promise of military force under Article 42 of the Charter, but “measures
not involving the use of force”, as prescribed in Article 41. This is unfortunately
not what the drafters of R2P seemed to have had in mind, and they have us all
looking in the wrong direction — military interventions in sovereign states are no
more feasible now than they were in the last century. But aggressive diplomacy,
especially non-material sanctions, may yet breach that last refuge of the scoundrel.
Of course, these measures do take time — but over two years have already passed
in trying to create the host’s consent to the peace force in Darfur, and that consent
does not exist today. What might the situation be today if the anti-Beijing Olympic
movement had been taken up by Track | diplomacy three or four years ago? And
let just one African nation threaten to sanction Zimbabwe and/or Sudan for their
egregious violations of human rights, and we would see a dramatic transformation
of the African diplomatic landscape, led no doubt by the putative hosts of the 2010
Football World Cup.

Non-material diplomatic sanctions would deprive no one of the essentials for
life, but would deprive outlaw governments of their voice and their self-serving
defenses. No great all-inclusive momentum is needed to generate such sanctions:
concerned nations, organizations, and individuals may join their individual
consciences — or not — to express, often with deliberately painful effects on the
target of their disapproval, that the conduct of a government is unacceptable to
them. The more these voices are in concert, the better, but no one is prevented
from expressing moral outrage by appropriate means. Individuals may first
act alone, then in larger groups, and may eventually stimulate their and other
governments to act — something like this process may now be occurring in the
China-Sudan-Darfur triangle.

While it is clear that Track Il diplomacy is really only effective when it sooner or
later coincides with Track | measures, and that multi-lateral action is stronger than
unilateral, the absence of action at one or more of these levels does not preclude
action at one or more others. There is in this scenario no stalled Security Council,
there is no conditio sine qua non. The Zimbabwe situation provides one good
example of this: A local NGO has invoked the Cotonou EU-ACP agreement on
human rights, calling for stronger action by the EU and the referral of the matter
to the UN, thus a local recommendation for action jointly at the inter-regional and
the international levels. And what is there to prevent the Secretary-General, acting



under Article 99 of the Charter, from taking this up? Specifically, then, the following
measures should be immediately applied to the present governments of Sudan
and Zimbabwe:

- acting under Article 41 of the Charter, the UN should impose diplomatic
sanctions; these must be respected and enforced by all regional organizations,
especially in these two cases, by the African Union;

- membershipin the African Union and the United Nations should be suspended;

- all military transactions, arms, training, mentoring of security forces, visits,
should be ceased;

- membership in all cultural, athletic, and travel associations should be
suspended; and

- the sanctions thus imposed would be contagious, that is, any nation or agency
transgressing the sanctions would themselves be subject to the sanctions
regime.

In this case neither country would have been allowed to participate in the 2010
Football World Cup. Any nation or association breaking these sanctions would
themselves have been subject to the same sanctions. China and Angola would,
had such sanctions been in place then, have been sanctioned identically for their
support of the sanctioned governments. Sanctions having been emplaced by the
Security Council, the Members have in accordance with Article 25 agreed “to
accept and to carry out the decisions of the Security Council [...]". This would thus
be a specifically binding ruling. China could of course have exercised her veto, but
this might have come at a high and inconvenient price to a Chinese government.

That Last Refuge of Scoundrels Must Become a Silent and Lonely Place in
the World

On 10 December 2008, the world celebrated the sixtieth anniversary of the
promulgation before the General Assembly of the United Nations of the Universal
Declaration of Human Rights. In that same week, we could also have observed the
seventh anniversary of the Report of the International Commission on Intervention
and State Sovereignty — but we had nothing to celebrate. The stark fact we must
instead confront is that, in those seven years and since, not one afflicted person of
Myanmar, nor of Darfur, nor of Zimbabwe, has been helped by our new perception
of an international responsibility to intervene in the affairs of any state. Little does
it matter how dismal, how criminally negligent, those affairs may be: the inertia of
domestic jurisdiction, of equal sovereignty of states, and the fear of unintended
consequences will yet withstand whatever pressures we may imagine we may
bring to bear. We are not superior to those who failed to intervene effectively in
Rwanda or in Bosnia. Indeed, our omissions today are greater and more serious



for us than they were in those cases, precisely because we have admitted that we
understand the need for and the problems of intervention, and we pretend to know
fairly exactly what it is that we should do — but have once again, several times
again, in fact neglected to do. Are our failures to protect fellow humans chronic?
Is this the best we can do — is this the best we can be? Perhaps, if this is all too
difficult, if the political will even for non-military intervention in such cases does not
exist and cannot be created, if what is to be done is still to be essentially nothing,
if peacekeeping missions are to be still-born or mere failures-in-progress, then
perhaps we might just as well leave our world as Yeats described it:

Now days are dragon-ridden, the nightmare
Rides upon sleep: a drunken soldiery

Can leave the mother, murdered at her door,

To crawl in her own blood, and go scot-free;

The night can sweat with terror as before

We pieced our thoughts into philosophy,

And planned to bring the world under a rule [...].4#

We may not really have a policy, but clearly we do now have some choices to
make.

43 William Butler Yeats, “Nineteen Hundred and Nineteen”, in: The Collected Poems of W.B. Yeats,
Hertfordshire, Wordsworth Editions Ltd., 1994, 176.
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Résumé

La responsabilité de protéger (R2P) est une idée noble. Développée dans le contexte
des expériences épouvantables du Rwanda et de Srebrenica, la R2P a cherché a mettre
définitivement fin aux massacres de masse et aux crimes contre I’humanité. Cependant,
comme je vais tenter de le démontrer, le concept est limité par deux aspects importants.
Premiérement, bien qu’elle soit décrite comme une ‘norme émergente’, la R2P a jusqu’a
présent échoué a convaincre les Etats de changer leur comportement et de soumettre leurs
intéréts nationaux a des intéréts humanitaires et globaux. De plus, ce concept repose sur
la capacité des grandes puissances a intervenir; or, il manque précisément a ce concept la
capacité de forcer ces mémes grandes puissances a le faire lorsque cela est nécessaire.
De ce fait, la R2P n’est pas, et ne sera jamais, efficace. Deuxiemement, et de maniére plus
importante, ce concept menace un pilier fondamental de la société internationale, celui de
la souveraineté, et pourra porter atteinte a cette souveraineté en tant qu'institution. Un tel
développement finira inéluctablement par déstabiliser le systeme de la Charte des Nations
Unies et conduira a la mauvaise utilisation de la R2P comme un cache-misére pour les
intéréts des grandes puissances. Pour toutes ces raisons, cette étude soutient qu'il est
plus prudent de sacrifier la R2P en échange d'un renforcement du systéeme des Nations
Unies et de ses principes fondamentaux.

Introduction

In 2003, reports about deliberate mass killings, systemic sexual violence, and
forced expulsions in Sudan once again triggered a hot debate in the scientific
community about state sovereignty and the obligation of the international
community to intervene in cases of crimes against humanity and genocide.!
The concept behind this idea of sovereignty as a responsibility and hence the
Responsibility to Protect (R2P) has been developed and discussed by political
scientists, statesmen, and other experts in international law and politics for years.
From Francis Deng’s writings about conflict management in Africa? to the report of
the International Commission on Intervention and State Sovereignty (ICISS), the

! Cf. Alex De Waal, “Darfur and the Failure of the Responsibility to Protect”, in: International Affairs
83, 6 (2007), 1039-1054; Paul D. Williams — Alex J. Bellamy, “The Responsibility to Protect and the
Crisis in Darfur”, in: Security Dialogue 36, 1 (2005), 27-47.

2 Francis M. Deng et al., Sovereignty as Responsibility: Conflict Management in Africa, Washington
(DC), Brookings Institution, 1996.



UN Secretary General’s High Level Panel on Threats, Challenges and Change, and
the 2005 World Summit Outcome Document, the limitation of state sovereignty in
favor of a responsibility to protect gained a foothold in the scientific discourse and
in diplomatic circles.* Some even described the concept as an “emerging norm™,
arguing that it has been widely accepted by the international community and its
representatives. It was only a matter of time, so the hope of these proponents,
until R2P would become a guiding principle in international relations.

In the course of this paper, | will first argue that R2P is neither an emerging
norm, nor is it effective. Some components of this concept have already been
incorporated into international customs, whereas others are not accepted (and
will not be accepted) by states.” R2P is not an instrument for convincing states
to subordinate their national interest to a global one and it cannot force states
to comply with its core obligations. Second, and more dangerous in character,
by challenging sovereignty as an institution, R2P threatens a key pillar of
international society and hence imperils its stability. The concept rests on the
assumption that sovereignty expires in certain cases and is passed over to the
international community. In the course of this paper | will therefore explain why
the International Society approach (also known as the English School) provides
a well-suited framework to support the thesis that the core idea of R2P threatens
sovereignty as a key institution for co-existence in an anarchic environment. | will
conclude by recommending that it would be more prudent to sacrifice the idea of
R2P in exchange for strengthening the UN system and its core principles.

Redundant, Toothless

Implicit in many arguments for a right of humanitarian intervention is the suggestion
that international law currently prevents interventions that should take place. This
is simply not true. Interventions do not take place because states choose not to
undertake them. On the contrary, states have frequently intervened for a great many
reasons, some of them more humanitarian than others. For those who would seek

3 Cf. Amitai Etzioni, “Sovereignty as Responsibility”, in: Orbis 50, 1 (2006), 71-85; Carsten Stahn,
“Responsibility to Protect: Political Rhetoric or Emerging Legal Norm?”, in: The American Journal of
International Law 101, 1 (2007), 99-120.

4 Cf. Gareth Evans — Mohamed Sahnoun, “The Responsibility to Protect”, in: Foreign Affairs 81, 6
(2002), 102 (99-110).

5 Cf. Andreas von Arnauld, “Souvernitat und Responsibility to Protect’, in: Die Friedens-Warte 84,
1 (2009), 11-52; Christian Schaller, “Die volkerrechtliche Dimension der ‘Responsibility to Protect”,
in: SWP-Aktuell 46 (Juni 2008), 1-8; Stahn 2007; Theresa Reinold, “Sovereignty as Responsibility?’
Die USA, der konditionale Souveranitatsbegriff und das jus ad bellum”, in: Die Friedens-Warte 84, 1
(2009), 101-123.



to establish a law or general ethical principle to govern humanitarian intervention, a
central question must be whether it could work in practice.®

The history of R2P is a fascinating one. It is a wonderful example of how epistemic
communities’ and norm entrepreneurs® can shape the discourse and the way of
thinking in international relations. Much has been written about R2P’s origins and
development and | will not trace its development in detail here.’ But | will outline
the most basic principles of the concept in order to show that some parts of R2P
are not that innovative, whereas others are not accepted. The concept, thus, is an
object of scientific discourse rather than an emerging international norm.

At the centre of R2P rests the accountability of states to their citizens and the
international community.!® States are not seen as institutions for their own sake,
but rather “understood to be instruments at the service of their peoples”!. Deduced
from the political thinking of Hobbes and other contractarianists, states derive their
raison d’étre from the protection they can provide their citizens in exchange for the
monopoly of power and sovereignty. As Berkowitz rightly states, Hobbes’ political
theory does not grant states unlimited sovereignty but “sets firm limits on it” by
underlining “the individual’s natural and inalienable right to preserve himself by all
means necessary”'?. If states are not able or willing to fulfill their duty of protection
in the first stance, the responsibility to protect must be executed by the international
community. Hence, it is a two-stage process, where the primary responsibility
rests with the state concerned, and only when it is unwilling or unable to act is the
responsibility handed over to the international community. This argumentation is
innovative because it shifts the focus, at least in a conceptual sense, from a right

6 Simon Chesterman, “Hard Cases Make Bad Law: Law, Ethics, and Politics in Humanitarian
Intervention”, in: Anthony F. Lang (ed.), Just Intervention, Washington (DC), Georgetown, 2003, 54.

7 Emanuel Adler, Communitarian International Relations: The Epistemic Foundations of
International Relations, London—New York, Routledge, 2005, 16-19.
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Hehir, “The Responsibility to Protect: ‘Sound and Fury Signifying Nothing'?”, in: International Relations
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to intervene to a responsibility (or obligation) to protect.”* As a consequence, R2P
is more than just an instruction for military intervention. It is also (and as some of
its proponents stress, mainly) an entire spectrum of intervention, from dialogue to
mediation, peacekeeping, and sanctions. Military intervention is only the ultima
ratio, when it becomes apparent that all other means are ineffective.!* Concerning
the right authority to authorize such military interventions, the ICISS report
underlines the role of the Security Council. However, it also discusses the authority
of the General Assembly to act, its “Uniting for Peace Resolution” and Chapter VIII
of the Charter (the role of regional organizations) as possible alternatives, should
the Security Council be blocked by veto powers or be unwilling to act.”

This new line of thinking and the enhanced discussion about the intervention for
humanitarian reasons is owed to globalization. It is the result of the “recognition of
certain issues as transnational problems [...] [and the insight] that no state could
isolate itself from potential problems”'¢, as Andrea Kathryn Talentino argues. For
Mary Kaldor, R2P is the irrefutable proof of the “expression of an emerging global
civil society [...] [that reflects] a growing consensus about the equality of human
beings and the responsibility to prevent suffering whenever it takes place”’. These
comments sound promising for R2P, but this optimism evaporates after taking a
closer and more differentiated look at the concept.

First and foremost, the labeling of R2P as an “emerging norm”'® is contested by
numerous authors. “How can a concept that is labelled as a ‘new approach’ and
a ‘re-characterization’ of sovereignty in 2001 turn into an emerging legal norm
within the course of four years, and into an organizing principle for peace and
security in the UN system one year later?”"?, asks Carsten Stahn, expressing the
reservation held by many critics. Most of them contend that some parts of R2P
are not “that novel, but grounded in established concepts of international law™,
whereas others are not (yet) accepted by the international society of states.?' The

1. Cf. Evans — Sahnoun 2002, 101.

4 Cf. ICISS, “The Responsibility to Protect”, Ottawa, Report of the International Commission on
Intervention and State Sovereignty, 2001, 29.
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UN-Charter, for example, clearly states in its preamble that it was created by “the
people of the United Nations” to “save succeeding generations from the scourge
of war”? and to protect fundamental human rights. Furthermore, Chapter VII
gives the UN-Security Council (UNSC) the authority to “determine the existence
of any threat to the peace, breach of the peace, or act of aggression and shall
make recommendations, or decide what measures shall be taken” (Art. 39).
Such measures involve the use of force (Art. 42) and hence enable the UNSC to
authorize interventions and take responsibility for international peace and stability,
even in cases of severe human rights violations. The Security Council has already
shown its readiness, at least in some cases, to use Art. 39 and Art. 42 in order to
legitimize interventions because of possible spillover effects.?® In addition, the idea
of different parameters of intervention was already mentioned in the so-called
Agenda for Peace of former UN Secretary General Boutros Boutros-Ghali.>* Thus,
parts of R2P only reaffirm already existing and accepted practices in international
relations instead of introducing novel concepts.

On the other hand, some of its elements are not accepted by the society of states.
Great powers as well as smaller states reject the possibility of military intervention
on the basis of R2P. Their fear of the erosion of sovereignty in terms of territorial
integrity and freedom of choice is significant.”® Especially the obligation of states
to intervene is encountered warily and sometimes even with hostility by great
powers. This reluctance can be explained by referring to ‘Realism’ and regime-
theory. In 1967, Hans Morgenthau criticized US foreign policy, and especially the
war in Vietnam, in his article “To Intervene Or Not To Intervene”. Although he
described intervention as such as an “ancient and well-established [...] instrument
of foreign policy”, he advised policy makers to refrain from interventions for
“abstract principles””. States, and especially the United States of America, should
rather intervene

where our national interest requires it and where our power gives us a chance to
succeed. The choice of these occasions will be determined not by sweeping ideological
commitments nor by blind reliance upon American power but by a careful calculation
of the interests involved and the power available.?®

486 (477-490).
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Morgenthau’s thinking is representative for the realist paradigm in IR and
underlines that states are well advised to follow their national interests rather than
global ones when trying to ensure their national security and overall survival.”
This ‘realist’ reluctance to intervene without a vital national interest has been
deeply rooted in US foreign policy since the Vietham War. The tragic development
of a once small and manageable conflict in South-East Asia into a full-scale war
and finally into a disaster left its mark on US strategic thinking. Most prominently,
the principles of former Secretary of Defense, Caspar Weinberger, and finally their
refinement and implementation by former Chairman of the Joint Chiefs of Staff,
Colin Powell, reflect the influence of Realist principles in the case of intervention.
This so-called Weinberger-Powell doctrine states that “America should not send
its combat forces on overseas missions unless doing so was vital to U.S. national
interests, [...] the United States had clear intent of winning [...], ‘clearly defined
political objectives’ [and the] support of the American public’. Even Alex J.
Bellamy, an undoubted supporter of R2P, admits that “[w]hen a crisis gets to the
point where only military intervention will do, it is in the hands of a combination of
Realpolitik and the strength of individual leader’s calculation of interests, values,
costs and benefits™!. Therefore, it lends credence to Simon Chesterman’s point
that the non-intervention in Rwanda in 1994 was due to the unwillingness of states
rather than legal hurdles.?*

Besides these realist restrictions, however, even if one argues that states should
abandon their pursuit of selfish national interests for the sake of the common
good (an assumption unimaginable for Realism), how can R2P ensure that those
who are able to intervene fulfill their obligation to do so? From the regime theory’s
point of view, R2P as a regime lacks the incentives and sanction powers to reward
states that abide by its rules and punish those that break them. As James Kurth
rightly observed, today military interventions can only be undertaken by a handful
of states with the necessary military, especially expeditionary capabilities.?3 If
none of these states is willing to intervene, it seems absurd that other states
punish them for their non-compliance. Apart from this, R2P does not clarify how
non-compliance is handled.

Whereas great powers are unwilling in some cases to accept an obligation to
intervene, smaller states perceive R2P as a potential threat to their territorial
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sovereignty. For them, it is evident that interventions will only apply to the core
of weaker states in Africa, Asia, and the Middle East, and not the great powers
themselves.** They fear that the Responsibility to Protect will become a license
to intervene when great power interests demand it. A newspaper columnist in
Colombo, Sri Lanka, even depicted R2P as “a license for the white man to himself
intervene [sic] in the affairs of dark sovereign countries, whenever the white man
thinks it fit to do so™.

By taking a closer look at the discussion and development of its core elements
over time, the rejection of R2P by a majority of states in the international society
can be substantiated. The report of the International Commission on Intervention
and State Sovereignty was the most radical one concerning the limitation of
sovereignty and the extension of rights for the international community to interfere in
domestic matters of states. It not only outlined the responsibility of the international
community to assume sovereignty over states unwilling or unable to protect their
citizens; it went even further by not categorically excluding interventions without
Security Council approval. This remarkable omission was, however, ‘rectified’
by the High Level Panel on Threats Challenges and Change and the Report “In
Larger Freedom: Towards Development, Security and Human Rights for all” of
the Secretary General due to the pressure of several actors. Whereas states like
France, the UK or Canada vigorously advocated R2P, China and Russia tried to
limit its outreach. Although they could identify with the rhetoric of intervention,
they emphasized the role of the Security Council as the only legitimate body to
authorize such interventions.’* The US in contrast attempted to open a loophole
by permitting intervention even without Security Council approval, in order to give
themselves more flexibility. However, the US avoided speaking of an obligation to
intervene, which would have constrained its freedom of choice and hence also its
sovereignty.’” The US instead stressed the possibility to do so only if intervention
fits in with its strategic considerations.

R2P thus became entangled in great power rivalry. The US trying to free itself
from the chains the UN system forces upon them, whereas Russia and China (as
well as emerging powers like India) sought to strengthen these chains in order to
tame ‘Gulliver’. For members of the Non-Aligned Movement (NAM), especially
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for states like Cuba, Pakistan, Iran or Algeria, R2P represented nothing more
than carte blanche for intervention.’® As a consequence of these objections, the
use of force was depicted as an ultima ratio and the Security Council’s authority
to legitimize intervention was reaffirmed, although in a vague language so that
unilateral intervention could not definitely be ruled out.*® The 2005 World Summit
Outcome Document, a General Assembly resolution, is the preliminary endpoint
of R2P in the international arena. What remained in essence from the original
ICISS concept is vague and does not codify an obligation to intervene.* States
were able to downscale the ambitions of the original concept to the reaffirmation
of already existing principles. The unwillingness to embrace R2P in its original
sense is much to the regret of its proponents such as Gareth Evans when he
speaks of “buyer’s remorse™! in the context of the R2P’s evolution.

Against the backdrop of these developments, it is no surprise that the labeling
of R2P as an (emerging) international norm is misleading, even if some
proponents rename it to a “(contested) norm™ or “a global norm in urgent need of
implementation”®. As Theresa Reinold argues, there is no consistent opinion juris,
no common practice of state behavior and hence no emergence of a customary
international law which would justify the labeling of R2P as a norm in international
relations.* Furthermore, as shown above, R2P will not be able to prevent
future Rwandas or Srebrenicas. States are not willing to intervene when their
national interests are not affected. Hence, R2P, in the words of David Chandler,
“demonstrates that while morality can work in the service of power the opposite
relationship cannot apply™.

The concept, thus, is toothless and apparently redundant. However, as mentioned
before, the erosion of sovereignty as an intrinsic element of R2P is a potentially
explosive aspect that could jeopardize the common code of coexistence in the
international society, and as a consequence, international peace and stability.

% Cf. Bellamy 2009a, 113; Reinold 2009, 106-107.

% Cf. Stahn 2007, 102-108.

40 Cf. “2005 World Summit Outcome”, UNGA Res. 60/1, 24 October 2005, Art. 138, 139.
41 Evans 2008, 288.

42 Wheeler — Egerton 2009, 123.

4 Thakur — Weiss 2009, 25.

4 Cf. Reinold 2009, 109.

4 David Chandler, “The Responsibility to Protect? Imposing the ‘Liberal Peace”, in: International
Peacekeeping 11, 1 (2004), 76 (59-81).



Dangerous

Order and Justice

Although R2P seems to be an obsolete and inappropriate instrument, there are
some elements which are both ‘novel’ and dangerous. In order to elaborate on
this argument, | will refer to the International Society Approach (also known as the
English School) and especially to the work of Hedley Bull, who provides valuable
insights into the relationship of sovereignty, international order, peace, and human
rights.

For Bull, international relations are not merely characterized by the existence of
interdependent states that affect each other in some way or another (he calls
this condition “system of states”). He contends that states in the system “form a
society in the sense that they conceive themselves to be bound by a common set
of rules in their relations with one another, and share in the working of common
institutions™¢. This idea is massively influenced by Grotian thinking*” and considers
the structure of the international system not only as something that shapes and
shoves the behavior of states (as Neorealists assume), but as something that is
also shaped by states themselves.* In short, states tend to agree on fundamental
principles of coexistence in order to codify their inter-state relations.

This raises the question of why states (as the main actors in international relations)
obey such “common set of rules”. For Bull, these rules of inter-state relations
serve the same purpose as rules in social life of human beings do — they provide
greater predictability* and consequently lead to more security. Moreover, this
predictability is the basis for international order, or in Bull's words “a pattern of
activity that sustains the elementary or primary goals of the society of states™®.
States, according to Bull, seek the preservation of the system and the society of
states itself; they try to maintain their independence and uphold sovereignty; they
strive for peace and the limitation of violence, as long as their security interests
are best served.”! According to Buzan, sovereignty must even be seen as THE
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key principle of the international society.” If these common rules are obeyed,
international order is in existence and states will profit from it.

However, this order of the international society (or society of states) often comes
into conflict with the interests of single human beings and their world order.>* Bull,
for the time being, has a bias towards world order in contrast to international order.
He notes that “world order is more fundamental and primordial than international
order” because states are only human artifacts and hence not necessarily
permanent, whereas human beings are the ultimate units and indestructible. As
a consequence, the question of priority between order and justice seems to be
solved in favor of the latter, the revolutionary way.> According to Wheeler and
Dunne, Bull's solidarist conception “places the fights and duties of individuals at
the centre of its ethical code™, which may lead, at least in some instances, to a
challenge of the non-intervention principle as a constitutive norm of coexistence
in international society.

However, Bull puts this “fundamental and primordial” role of world order into
perspective when he argues that

[i]f international society were really to treat human justice as primary and coexistence
as secondary [...] then in a situation in which there is no agreement as to what human
rights or in what hierarchy or priorities they should be arranged, the result could only
be to undermine international order.’’

Bull is right to point out that the pursuit of justice in this special case threatens the
small area of consensus between states, resulting in more chaos and disorder
and hence also in less justice. Order between states is the precondition for the
achievement of all other values including justice — without order there can be no
justice. In the end, Bull's temporary preference for a solidarist conception (or the
revolutionary way) is set aside in the favor of pluralism. This pluralism allows the
maintenance of a minimum of inter-state order in spite of different concepts of justice.
Because “cultural heterogeneity” is too diverse and hence the international society
not solidarist enough, “Bull worried that particular states — setting themselves up
as judges of what constituted universal human rights — would threaten the ethics
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of coexistence™®. In the end, although solidarism seems to be preferable from a
moral point of view, the realist notion of pluralism triumphs because of the absence
of universal or cosmopolitan conceptions of human rights and justice.*

In addition to the preference of order over justice, a second element of Bull's
thinking has to be mentioned. When he speaks of situations when “there is no
agreement’®, Bull opens a back door for bringing order and justice together.
Although he is convinced that international order per se does not protect human
rights and only certain constellation in this order sometimes try to do so, great
power consensus nevertheless can be reached on rare occasions and so justice
can be pursued without jeopardizing international order.® As long as great
powers, responsible for managing order, agree on certain measures and in certain
situations, international order is ensured and disorder not likely. Bull’'s pragmatic
approach to justice vs. order mirrors his desire for stability, which is characterized
by his belief in the fundamental role of great powers and their responsibility and
ability to maintain international order.®> Hence, the departure from sovereignty and
non-intervention as fundamental principles of international order and stability in
such cases has to be covered by great power consensus. To put it another way,
a disorderly act in international relations becomes an orderly act so long as other
great powers agree and so long as this compromise is acceptable to other actors
in the systems who lend credence to great power status and management.®

From the Responsibility to Protect to the Duty to Prevent

As mentioned above, the International Society Approach helps to understand why
R2P is not only toothless and redundant, but first and foremost dangerous. By
softening sovereignty as the key principle of international society in order to gain
more justice without great power consensus, R2P endangers international order
and stability. The enhanced risk of disorder will not contribute to more justice, but
to more injustice. Taking a closer look at the world’s remaining superpower — the
United States of America — and its attitude towards R2P corroborates this thesis.
Since the end of the Cold War, and intensified by the terrorist attacks of 9/11,
there seems to be a prevailing bipartisan consensus that due to the changing
security environment and the increasing impracticality of international institutions
and organizations for adapting to these new challenges, the United States have
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to push for a re-evaluation of traditional concepts of international coexistence, first
and foremost sovereignty.

Afew months before the 2005 World Summit, US Congress established a bipartisan
task force on the United Nations, headed by Newt Gingrich (former Speaker of the
House, R) and George Mitchell (former Senate Maijority Leader, D, and currently
President Obama’s special envoy to the Middle East). The aim of this task force
was to evaluate the need for a UN reform from the perspective of US interests.
Assisted by pundits like Wesley K. Clark (former Supreme Allied Commander
Europe) or Anne-Marie Slaughter (former professor at the Woodrow Wilson
School of Public and International Affairs, Princeton University and now Director
of Policy Planning at the US State Department), the task force also dedicated its
report among other strategic US interests to “Saving Lives, Safeguarding Human
Rights, and Ending Genocide™*. Concerning R2P, the report emphasized that
governments are responsible for their citizens and have to prevent them even
from “massive and sustained human rights violations”. Furthermore, it came to
the conclusion that there may be cases where the international community has
to act “whether or not there has been a finding of genocide”. Finally, the authors
reaffirmed the commitment of the United States to act in cases where the Security
Council is “unable to take effective action”.®

Only a few weeks after the report was published, John Bolton, then-Representative
of the United States of America to the United Nations, submitted a letter to the
President of the General Assembly with his comments on R2P. Similar to the
findings of the task force’s report, Bolton’s comments are worth noting for three
reasons. First, Bolton emphasized that the United States will not accept “an
obligation to intervene under international law”®. R2P in his eyes has more of
a moral than a legal character. Second, “we should not preclude the possibility
of action absent authorization by the Security Council”®. For Bolton it was clear
that there might be cases where states will have to refer to their inherent right for
self-defense instead of turning to the United Nations. And finally, he proposed
changing paragraph 118 of the draft Outcome Document in the following way:

We agree that each individual state is responsible for the protection of its populations
from genocide, war crimes, ethnic cleansing, ang crimes against humanity and other
large-scale atrocities hes—frrst—and—fefemest—w&h—eaeh—mémduai—&afe-(’ [author]

64 Newt Gingrich — George Mitchell, “American Interests and UN Reform: Report of the Task Force
on the United Nations”, Washington (DC), United States Institute of Peace, 2005, 29-31.

8 Cf. Gingrich — Mitchell 2005, 29-31.
8 Gingrich — Mitchell 2005, 29-31.
67 Gingrich — Mitchell 2005, 29-31.

68 John R. Bolton, “Letter from Ambassador Bolton on Responsibility to Protect”, 30 August 2005,
in: http://www.reformtheun.org/index.php?module=uploads&func=download&fileld=811, accessed 25
August 2009.



By changing this sentence, Bolton and the US tried to include the phrase “other
large-scale atrocities”, which is extremely vague and cannot be clearly defined.
Such an amendment opens a back door for the misuse of R2P for other purposes.
Furthermore, by reformulating the passage “the protection of populations” to “the
protection of its populations” the paragraph gets an additional meaning. Not only
the protection of populations from their government is possible, but the protection
of its own population from other governments (something R2P was never made
for) is also imaginable. In addition to the other two points mentioned, R2P becomes
a dangerous weapon. If it is not used as an obligation but as a tool of choice and if
it is also used without Security Council authorization, R2P morphs into an arbitrary
tool for the promotion of national interests instead of the enforcement of justice
and the prevention of genocide.

As the bipartisan report shows, such views are not to be found only on the margins
of the political establishment but seem to be part of the mainstream thinking in US
politics. Taking a closer look at the scientific discourse reinforces this impression.
For example, Lee Feinstein and Anne-Marie Slaughter (who also contributed to
the task force’s report) published an article in Foreign Affairs in 2004, entitled “A
Duty to Prevent”. They argued that since the UN Charter was drafted in 1945, the
security environment has changed dramatically and thus the principles of the UN
System also have to be adapted. Like the responsibility to protect, they went on,
states have a duty to prevent “governments that lack internal checks on their power
from acquiring WMD or the means to deliver them”®. Similar to their argument,
Richard N. Haass (former Director of the Policy Planning at the State Department
and Director of the Council on Foreign Relations) argued in the DISAM Journal
in 2002/03 that “sovereignty does not grant governments a blank check to do
whatever they like™. If they threaten other states or the international community
by harboring terrorists or being “incapable of controlling terrorists operating from
their territory””' states have the right to act and protect their citizens even when
they have to act alone. As Haass fiercely advocates, the right of the United States
to self-defense in order to avert greater harm is “unquestioned”, a notion also
shared by John Yo00.7

By arguing this way, R2P, originally conceived to protect citizens from their own
governments, provides the basis for a duty to prevent which enables states to
protect their own citizens from so called ‘rogue states’. Furthermore, it also paves

69 Lee Feinstein — Anne-Marie Slaughter, “A Duty to Prevent”, in: Foreign Affairs 83, 1 (2004), 142
(136-150).

0 Richard N. Haass, “Defining U.S. Foreign Policy in a Post-Post-Cold War World”, in: The DISAM
Journal 25, 1-2 (2002/2003), 35 (30-37).

7* Haass 2002/2003, 35.

2 Cf. Haass 2002/2003, 36; John Yoo, “International Law and the War in Iraq”, in: The American
Journal of International Law 97, 3 (2003), 563-576.



the way to an obligation to control, which means that weak states will be the aim of
intervention when powerful ones come to the conclusion that they pose a serious
threat to international security or the intervener’s safety.” As a consequence, R2P
becomes a camouflage to justify interventions for the national interest.” Especially
in times when moral discourses play a decisive part in convincing citizens and the
international community that war is legitimate, R2P can be misused “as a substitute
for legal [...] justification””. This potential misuse has been especially striking since
9/11. President Bush’s 2002 State of the Union speech clearly demonstrated how
this argument found its way into policy and some ‘hawks’ in the administration fully
endorsed the liberal peace thesis, a baseline for R2P.” Particularly the Iraq war
and its “ex post facto humanitarian justification”” reinforced the suspicions held by
smaller states and parts of the international community that the principles of R2P
are open to abuse.”™

Has the Obama administration changed the official view of the United States
regarding this question? Susan E. Rice, the new US Permanent Representative to
the United Nations, has a different approach to R2P than her predecessor Bolton.
As a specialist on African affairs and after directly witnessing the genocide in
Rwanda, Rice is an advocate of R2P in its original sense. She also criticized
the misuse of R2P in case of the Iraq war. However, Rice is realistic enough to
admit that political will and not R2P as such will determine whether states are
willing to intervene or not.” Moreover, statements by President Obama on the US’
willingness to attack terrorist safe-havens in Pakistan if this is necessary to protect
American citizens do not support the thesis that change has also come to the

s Cf. Reinold 2009, 120.

4 Cf. Noam Chomsky, “Humanitarian Imperialism: The New Doctrine of Imperial Right”, in: Monthly
Review 60, 4 (2008), monthlyreview.org/2008/09/01/humanitarian-imperialism-the-new-doctrine-of-
imperial-right, accessed 15 July 2012.

s Simon Chesterman, “Just War or Just Peace after September 11: Axes of Evil and Wars against
Terror in Irag and Beyond”, in: New York University Journal of International Law and Politics 37, 2
(2005), 285 (281-301); cf. Anthony Burke, “Just War or Ethical Peace? Moral Discourse of Strategic
Violence after 9/11”, in: International Affairs 80, 2 (2004), 330-331 (329-353); Chesterman, in: Lang
20083, 55.

6 Cf. Chesterman, in: Lang 2003, 55; “Humanitarian Intervention: A Forum”, in: The Nation (26
June 2003), 1; Chandler 2004, 73.

” S. Neil MacFarlane — Carolin J. Thielking — Thomas G. Weiss, “The Responsibility to Protect: Is
Anyone Interested in Humanitarian Intervention?”, in: Third World Quarterly 25, 5 (2004), 977 (977-
992).

8 Cf. Williams — Bellamy 2005, 36; Bellamy 2006, 169; Bellamy 2009a, 125; Tom J. Farer,
“Humanitarian Intervention before and after 9/11: Legality and Legitimacy”, in: J. L. Holzgreffe — Robert
O. Keohane (eds.), Humanitarian Intervention: Ethical, Legal, and Political Dilemmas, Cambridge,
Cambridge University Press, 2005, 82; Hehir 2010, 221.

" Cf. U.S. Mission to the United Nations in New York, “Remarks by Ambassador Susan E.
Rice, U.S. Permanent Representative to the United Nations, on the UN Security Council and the
Responsibility to Protect, at the International Peace Institute Vienna Seminar, June 15, 2009”, in: http:/
www.usunnewyork.usmission.gov/press_ releases/20090615_126.html, accessed 27 August 2009.



thinking on R2P and its core principles. These statements instead lend credence
to the notion that constraining the sovereignty of certain states of interest is still
on the agenda.

The publication of the National Security Strategy 2010 (NSS 2010) enhances this
impression. Although R2P is explicitly mentioned at the end of the document, it
avoids labeling the concept as an obligation and instead emphasizes that the
United States will use force even on a bilateral basis in order “to prevent and
respond to genocide and mass atrocities™. The role of the Security Council as
the sole authority to decide in such cases is not mentioned. Moreover, the leading
theme of the strategy is the “emergence of new challenges and the shortcomings
of the international system™! in coping with it. As a consequence, the US should
take over leadership and seek to “shape an international order capable of
overcoming the challenges of the 21t century [...] instead of being shaped by it".
Although this American-led transformation of the system should be embedded in
a multilateral consensus and be in accordance with international institutions, the
“United States must reserve the right to act unilaterally if necessary to defend our
nation and our interests”™.

The NSS 2010 is more mundane and less confrontational in rhetoric in comparison
to the Bush Administration’s. However, the central conviction that traditional
concepts of interstate co-existence have to change is basically still in place.
Stephan Walt summarizes this similarity with the “Bush doctrine” with the words:
“[T]he international order we seek will be a ‘rule-based international system that
can advance our own interests by serving mutual interests’. Right, except that
the United States will reserve the right to ignore the rules when it suits us.”* The
United States’ approach towards redefining sovereignty gives birth to recurrent
worries. The fear of the misuse of humanitarian interventions for national interests
and of the selective interpretation of sovereignty was already aired a long time
ago. In 1979, the French ambassador to the United Nations noticed in a debate
about Vietnam’s intervention in Cambodia:

The notion that because a regime is detestable foreign intervention is justified and
forcible overthrow is legitimate is extremely dangerous. That could ultimately jeopardize

80 The President of the United States, “National Security Strategy”, Washington (DC), The White
House, 2010, 48.

81 The President of the United States 2010, 3.
82 The President of the United States 2010, 3, 9.
8 The President of the United States 2010, 22.

84 Stephen M. Walt, “Snoozing through the National Security Strategy”, 28 May 2010, in: http://walt.
foreignpolicy.com/posts/2010/05/28/snoozing_through_the_national_security_strategy, accessed 1
June 2010.



the very maintenance of international law and order and make the continued existence
of various regimes dependent on the judgement of their neighbours.®

The French representative hits the bull’'s eye. Sovereignty and non-intervention
have long served as a protection for smaller states against the greediness of
their powerful counterparts and thereby contributed to a stable international order.
“Changing the normative yardstick governing intervention”, as Mohammed Ayoob
contends, “may end up doing more harm than good to international order in the
long run™. R2P threatens sovereignty as a key pillar of international society and
could contribute to the transition of the international society to an international
system where states will be left with less predictability and more insecurity. Hence,
more violence and less security will be the result.?’

Conclusion

Offences against human rights are a matter of international concern, but they do not
trigger intervention except perhaps when outrageous conduct shocks the conscience
of mankind. But the absence of a well-established doctrine of humanitarian intervention
does not evaporate international concern, and now each state is quite legitimately
exposed to the scrutiny and criticism of the international community on the relationship
between government and governed within it.%

Setting R2P aside does not necessarily mean to accept genocide and mass-
killings in international politics. There are other ways and means beyond R2P to
protect citizens from crimes against humanity, as long as states are willing and
able to act.

Instead of eroding the UN system by inventing new loopholes for the use of force,
states should seek to strengthen the system itself and the Security Council as the
primary authority for peace and security in the international system. Whenever
there is a case R2P was originally intended for, states should try to find a common
solution within the Security Council. They should invest all possible means to
convince Security Council members, especially the permanent five (P5), not to
use a veto in order to block common decisions. It is often argued that the Russian

85 United Nations Security Council, 2109th Meeting, S/PV.2109, 12 January 1979, 4, para. 36.

86 Mohammed Ayoob, “Humanitarian Intervention and State Sovereignty”, in: The International
Journal of Human Rights 6, 1 (2002), 92 (81-102).

87 Richard Falk, “Humanitarian Intervention: A Forum”, in: The Nation, 14 July 2003, www.
thenation.com/article/humanitarian-intervention-forum-0, accessed 15 July 2012; Caroline Thomas,
“The Pragmatic Case Against Intervention”, in: lan Forbes — Mark Hoffmann (eds.), Political Theory,
International Relations, and the Ethics of Intervention, Houndsmills—Basingstoke—London, St. Martin’s
Press, 1993, 92.

88 R.J. Vincent, “Grotius, Human Rights, and Intervention®, in: Bull — Kingsbury — Roberts (eds.)
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Federation or the People’s Republic of China obstruct Security Council actions,
for example in the case of Sudan. One has to admit that in certain situations,
these countries have blocked a common position, but one also has to question
the seriousness of states like the USA, France or the UK in promoting a common
position. An impression that is frequently conveyed is that the endeavors for a
Security Council resolution are not especially persuasive, so that a rejection
by China or Russia (or both) is quite predictable. It is often easier for Western
governments to blame nay-sayers than to risk the lives of their soldiers in hazardous
interventions. | would argue that only in very rare cases would states like Russia
or China veto a common approach by the Security Council if the effort of other
members and a significant majority of the world community calls for common
action. Moscow and Beijing in particular are interested in a functioning Security
Council as a taming instrument or counterweight to Washington. By blocking this
institution, they risk pushing the USA outside the UN System. This would not only
weaken the United Nations but also their influence on the remaining superpower.
On the other hand, the United States and ‘Western’ countries need Security
Council authorization to bolster the legitimacy of possible interventions. The case
of the 2003 Iraq intervention has shown how fateful an intervention without global
support can be.

R2P is anoble idea. Butinstead of investing too much time and energy in promoting
a concept which many believe is doomed to fail, states, norm entrepreneurs,
and epistemic communities should try to strengthen the existing structure and
emphasize the role of the Security Council as “the heart of the world’s collective
security system™’. It is the only body that can lend not only credence to the
legitimacy of interventions, but also legality.” If the international community is really
willing to open a new chapter on the history of human coexistence, it should seek
to strengthen its current system and order instead of eroding it. Security Council
reform, the precondition for opening this new chapter, may also be demanding
and even illusionary, as some fear.”® However, it is also more desirable than
risking damaging a system that, though imperfect, has contributed to a relative
stable international coexistence after the scourge of two world wars that “brought
untold sorrow to mankind™=.

8 Justin Morris — Nicholas J. Wheeler, “The Security Council's Crisis of Legitimacy and the Use of
Force”, in: International Politics 44, 2 (2007), 214 (214-231).
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The Responsibility to Protect and International Trusteeship:
Plus ¢a change plus c'est la méme chose?

Noemi Gal-Or
Kwantlen Polytechnic University

Résumé

En 2005, '’Assemblée Générale des Nations Unies a endossé la ‘responsabilité de protéger’
comme I'obligation de la communauté internationale de protéger les populations contre les
quatre catégories d’atrocités suivantes : génocide, crimes contre '’humanité, nettoyage
ethnique et crimes de guerre. La R2P, qui succede au principe de ‘sécurité des personnes’
(‘human security’), a une courte histoire de création de normes. Depuis son instauration en
2001", elle continue de provoquer des débats politiques et Iégaux, en particulier autour des
devoirs Iégaux internationaux ‘positifs’ d’'un Etat et de certains de ses moyens permettant
de remplir ces devoirs (notamment les interventions militaires et humanitaires). C’est dans
ce contexte qu’'un rble singulier est réservé a I'Organisation des Nations Unies (ONU),
celui d*agent’ de la communauté internationale. Le présent article étudie les implications
de la ‘responsabilité de protéger’ pour 'ONU et explore les arguments en faveur d’une
réforme du Conseil de Tutelle des Nations Unies, qui serait reconsidéré dans le cadre des
phases pré- et post- conflit de la R2P, ainsi que la praticabilité d’'une telle réforme.

The Current State of the Art of R2P

Considered by some as an established norm? (albeit young and of disputed
benefits), R2P has largely been accepted as representing an ‘emerging’
norm, although what this means exactly remains controversial. The main R2P
foundational documents consist of the ICISS Report and paragraphs 138 and
139 of the R2P section in the World Summit Outcome. However, they convey
two manifestly different versions of R2P, with the World Summit Outcome, which
reflects the UN political consensus, narrowing the scope of R2P as developed in
the ICISS Report from ‘ideal’ to ‘real’. Since then, even that compromise has been
faltering with some early proponents reconsidering their position and expressing

1 International Commission on Intervention and State Sovereignty (ICISS), The Responsibility to
Protect, Ottawa, IDRC, 2001. See also the thorough discussion in Thomas Weiss — Don Hubert (eds.),
Bibliography, Background: Supplementary Volume to the Report of the International Commission on
Intervention and State Sovereignty, Ottawa, International Development Research Centre, 2001.

2 Mary O’Connell, Session on “Implementation of International Systems of Human Rights Protection
into National Legal Systems”, 73 International Law Association Conference, Rio de Janeiro, 17-21
August 2008.



reservations.> Even the original developers of the norm have been divided,
with co-chair Gareth Evans* promoting the narrow UN version, and with Lloyd
Axworthy and Allan Rock® preferring a broader interpretation. This divergence has
nourished a plethora of theoretical debates paralleled by extensive and intensive
discussions surrounding the political and legal applicability of the concept.®

This paper analyses only the conceptual and legal — not the political or operational”
— aspects of R2P and employs the narrow World Summit Outcome interpretation.
Accordingly, R2P denotes a responsibility to protect the individual and groups
of individuals (not the state) against the ‘Four Crimes’ mentioned above.? The
responsibility falls first to the state where the atrocity takes place, and then by
default to other states. It comprises the so-called “three ‘pillars’ of action™: The
first pillar represents a state’s responsibility to protect its people from the ‘Four
Crimes’; the second pillar focuses on a state’s responsibility to come to the aid
of another state at that state’s request (whether the request is made directly
to the state in question or to any/all other states); and the third pillar mobilizes
the collective responsibility of the international community of states to enforce

3 Cf., for instance, on “buyer’s remorse”, Gareth Evans, “The Responsibility to Protect in
Environmental Emergencies”, 26 March 2009, in: http://www.gevans.org/speeches/speech312.html,
accessed 3 June 2009.

4 Evans 2009. Evans’ publications represent the narrow (and dominant) approach to R2P. ICISS
co-chair, he was first and former director of the International Crisis Group, and involved in the Global
Center for the Responsibility to Protect and other relevant initiatives.

5 Lloyd Axworthy — Allan Rock, “R2P: A New and Unfinished Agenda”, in: Global Responsibility to
Protect 1, 1 (2009), 54-69.

6 The abundance of what could be considered R2P-invoking cases (e.g. flooding in Myanmar,
Tamil internal displacements, or the rounding up of Tamil civilians — to be distinguished from rebel
combatants, IDP camps during the last couple of years of the civil war in Sri Lanka) has provided an
insatiable impetus for relevant studies. Cf., for instance, the opinion of the ICISS co-chair Ramesh
Thakur, which has provoked a surge of responses (Ramesh Thakur, “Should the UN Invoke the
‘Responsibility to Protect’?”, in: The Globe and Mail, 8 May 2008, A13).

7 Although critical to the development of the R2P concept, the political and operational aspects are
secondary to the paper’s main argument. Recently, a new concept — the Will to Intervene (W2I) — has
been devised as an operationalizing project towards the implementation of R2P (a move that can be
partly explained by the disappointment of Canadian R2P advocates at the UN’s lack of attention to
R2P). Cf. Montreal Institute for Genocide and Human Rights Studies (MIGS), Mobilizing the Will to
Intervene: Leadership and Actions to Prevent Mass Atrocities, Montreal, Concordia University, 2009.
The report makes recommendations regarding the introduction of normative change in the foreign
policies of Canada and the United States via the institutionalization of a W2l in a formal and high-
profile office within both governments.

8 Ulriksen duly observes that among these international crimes, three address political and military
strategic pre-meditated crimes against civilians, while the fourth — war crime — belongs to a different
and distinct category governed by international humanitarian law: “[A] private can initiate a war crime,
but he cannot make a decision that starts a crime against humanity.” Cf. Stale Ulriksen, “Power to
Protect? The Evolution of Military Structures and Doctrine in Relation to the Responsibility to Prevent
and Protect”, in: NUPI Report. Responsibility to Protect 7 (2008), http://english.nupi.no/publikasjoner/,
accessed 5 June 2009.

9 Evans 2009.



protective humanitarian action. A three-pronged approach consisting of (peaceful)
prevention, of reaction by peaceful or, if necessary, by military means, and of
post-crisis/conflict rebuilding applies to the R2P second and third pillars. Pillar 3
requires UN authorization, Pillar 2 may require it.

R2P is Not Yet a Norm

That R2P is not yet a norm is evident from the many and varied views nourishing
the R2P discourse. R2P has been referred to as “one responsibility, different
interpretations™?; as an “unfinished business” that warrants “unbundling”, and
which “has yet to be fulfilled as a firm international norm”"'; as “a concept, not yet
a policy; an aspiration, not yet a reality”?. According to G. Evans, “[...] there is an
evident willingness of a number of states to deflate or undermine the new norm
before it is fully consolidated and operational [...]"*%. Evidently, at this stage of its
development, R2P represents both an idea and a political campaign to bolster the
enforcement of international human rights and humanitarian and criminal law by
way of operationalizing' and ‘tightening the grip’ of the international Rule of Law.
This does not mean that R2P is inadequate or worthless; it simply means that R2P
requires elucidation; its development, modesty and prudence.

R2P is Not a New Norm

Advocates point at the unique novelty of R2P as articulating an unprecedented
positive duty (or “duty of solidarity”’®) that is binding for the state and the
international community. The “fresh conceptual template”® heralds the dawn of
a new generation of international law that denies the state and the international
community the prerogative of choosing whether to actively engage in or refrain
from acting in the protection of people against the ‘Four Crimes’. To be sure, the
responsibility mandates a positive duty of commission applicable to the territorial
state where the atrocities take place, any other state, and the entire community

0 Thelma Ekiyor, “The Responsibility to Protect (R2P): A Way Forward — or Rather Part of the
Problem?”, in: Foreign Voices 1 (2008), 2 (2-5).

" Axworthy — Rock 2009, 64, 57, 56.

12 UN Secretary-General Ban Ki-Moon cited in Erin Mooney, “The Guiding Principles and the
Responsibility to Protect”, in: Forced Migration Review — GP10 (2008), 13 (11-13), www.fmreview.org,
accessed 5 June 2009.

3 Gareth Evans, “The Responsibility to Protect: An Idea Whose Time Has Come ... and Gone?”,
23 April 2008a, 4, in: www.crisigroup.org, accessed 3 June 2009.

"  Cf. Ekiyor 2008, regarding the W2I.

1’ Cf. Sabine von Schorlemer, “The Responsibility to Protect as an Element of Peace.
Recommendations for Its Operationalisation”, in: Policy Papers 28 (December 2007), 2; Anne-Marie
Slaughter, “Security, Solidarity, and Sovereignty: The Grand Themes of UN Reform”, in: American
Journal of International Law 99 (2005), 619-631.

16 Ramesh Thakur, The United Nations, Peace and Security: From Collective Security to the
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of states. Critics, however, maintain that even the wider ICISS characterization of
R2P “offers nothing new in international law”'” and that R2P’s first pillar has long
been established in conventional law. According to them, this finds resonance in
the International Court of Justice (ICJ) judgment in Bosnia and Herzegovina vs.
Serbia and Montenegro:®

429. First, the Genocide Convention is not the only international instrument providing
for an obligation on the States parties to it to take certain steps to prevent the acts
it seeks to prohibit. Many other instruments include a similar obligation, in various
forms: see, for example, the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment of 10 December 1984 (Article 2); the Convention
on the Prevention and Punishment of Crimes against Internationally Protected
Persons, Including Diplomatic Agents, of 14 December 1973 (Art. 4); the Convention
on the Safety of United Nations and Associated Personnel of 9 December 1994 (Art.
11); the International Convention on the Suppression of Terrorist Bombings of 15
December 1997 (Art. 15). The content of the duty to prevent varies from one instrument
to another, according to the wording of the relevant provisions, and depending on the
nature of the acts to be prevented.

The decision of the Court does not, in this case, purport to establish a general
jurisprudence applicable to all cases where a treaty instrument, or other binding legal
norm, includes an obligation for States to prevent certain acts. Still less does the
decision of the Court purport to find whether, apart from the texts applicable to specific
fields, there is a general obligation on States to prevent the commission by other
persons or entities of acts contrary to certain norms of general international law. [...]

430. Secondly, it is clear that the obligation in question is one of conduct and not one
of result, in the sense that a State cannot be under an obligation to succeed, [...]: the
obligation of States parties is rather to employ all means reasonably available to them,
so as to prevent genocide so far as possible.™

Further confirmation is found in the Draft Articles on Responsibility of States for
Internationally Wrongful Acts.?® When conjointly read, Articles 41 and 422! could be

w Von Schorlemer 2007, 4.

8 International Court of Justice, Bosnia and Herzegovina vs. Serbia and Montenegro, Judgment
of 26 February 2007, http://www.icj-cij.org/docket/index.php?p1=3&p2=3&case=91&code=bhy&p3=4,
accessed 4 June, 2009.

1 International Court of Justice, Judgment of 26 February 2007.

20 United Nations. International Law Commission, Draft Articles on Responsibility of States for
Internationally Wrongful Acts, with commentaries 2001, A/56/10, in: Yearbook of the International
Law Commission 2001 I, 2, United Nations Publications (2001), available at http://untreaty.un.org/
ilc/publications/yearbooks/Ybkvolumes(e)/ILC_2001_v2_p2_e.pdf. Note that the report's terms of
reference were expressly delimited to responsibility arising from “internationally wrongful acts” and as
between and among states.

2 Along with the relevant commentaries, Chapter Il of Part Il on “Serious breaches of obligations
under peremptory norms of general international law” sets out certain consequences of specific types
of breaches of international law, identified by reference to two criteria: First, they involve breaches of
obligations under peremptory norms of general international law; and secondly, the breaches concerned
are in themselves serious in terms of their scale or character. Chapter Il contains two articles, the first
defining its scope of application (Article 40), the second spelling out the legal consequences entailed
by the breaches coming within the scope of the chapter (Article 41).



interpreted as engaging R2P Pillars 2 and 3 in an erga omnes context, triggering
universal jurisdiction as a corollary of the positive obligation of states in matters
of serious breaches.

While, in the future, R2P may evolve into a broader, peremptory normative jus
cogens and universal erga omnes norms that go beyond the ‘Four Crimes’, in
its current narrow UN configuration R2P does not essentially represent a new
idea.?? Consequently, R2P’s third pillar in particular makes the consideration of
adjustments to the UN international trusteeship regime a palatable proposition.

Some Conceptual Comments on R2P

Before turning our attention to the role designed for the UN in fulfillment of R2P, we
outline the main inconsistencies characteristic of the narrow R2P version. There
are at least two likely schematic renditions of the World Summit Outcome R2P
concept that are incongruent and irreconcilable with the ‘conscience-shocking’
characteristic of the ‘Four Crimes’:

Sketch A: Emergency Versus Non-Emergency R2P

Emergency Non-Emergency
Prevention: too late? Prevention
Reaction: regional or global Rebuilding
Rebuilding

Sketch B: R2P as a Category in Itself

| Military intervention

I Responsibility to Protect

Protection of civilians in armed conflict (international and non-international)

There are several conceptual gaps specific to each sketch that require detailed
attention. For instance, Sketch A does not distinguish between situations

2 Human security was also introduced as a new idea, although Article 7 of the 1945 UN Charter
establishing the Economic and Social Council (ECOSOC) can be understood as generally embedding
this idea. That the term ‘security’ has in the past two decades expanded to include more than military
security is evidenced in the reception of ‘human security’, which expanded the spectrum of the security
envelope. The difference between the ‘old’ security and the new human security concepts lies mainly
in the ‘subject’ to be secured. While the former concentrates on the protection and defense of the state
and the nation against foreign threats and dangers, the latter focuses on the protection of individuals
and communities against any form of political and non-political violence and harm. Cf. Noemi Gal-Or,
“Revisiting Ann Tickner”, in: Journal of Human Security 5, 2 (2009), 49 (48-56). The formative history
of human security, which is instructive in analyzing the development of R2P, is a subject for another
paper.



of peace and war. What then should be the threshold for identifying a non-
emergency situation warranting preventive action? Is it sensible to presume that
in an emergency situation, a conflict has already reached the point of crisis thus
rendering prevention superfluous? By comparison, Sketch B does contextualize
R2P in armed conflict and applies in situations “when prevention fails, crises
and conflicts do break out, and reaction becomes necessary. But reaction does
not have to mean military reaction”?. Does this mean that conscience-shocking
crises do not constitute an emergency? And what type of reaction can fill the non-
emergency vs. emergency gap and be “more than just ‘peacekeeping plus’ [...]
but [...] not traditional war fighting either’?*? Be it Sketch A or B, a major stumbling
block in R2P conceptualization revolves around the notions of humanitarian versus
military intervention, and the safeguarding of moral, political, and operational
legitimacy.®

The conceptual renditions above entail an obvious legal predicament: To which
international legal regime does R2P belong? Grounded in the IHR paradigm?® and
accentuating the (state’s) duty as a component of responsibility, R2P has been
running the risk — to its own detriment — of allowing “[hJumanitarian norms [to] justify
too much [...] [flar from being a defense of the individual against the state, the
human rights has become a standard part of the justification for the external use of
force by the state against other states and individuals™?. Furthermore, vagueness
regarding its applicability in peace versus war sees R2P entangled in the tension

23 Evans 2008a, 5.

24 Gareth Evans, “Operationalising R2P in Coercive Peace Operations”, 5 September 2008b, 1, in:
www.crisigroup.org, accessed 3 June 2009. Ulriksen 2008 argues that human protection operations
are better served by the US counterinsurgency doctrine COIN (in: Counterinsurgency Field Manual,
US Army Field Manual, 3-24/Marine Corps Warfighting Publications 3-33.5, Chicago, University
of Chicago Press, 2007) than by the ICISS recommendations (Ulriksen 2008, 32, 35.) However,
practice on the ground, in particular the recent personnel change of US Commander of Operation
in Afghanistan, suggest serious problems also concerning COIN implementation in this theater. Cf.
Joshua Keating, “Change Comes to Afghanistan”, in: Foreign Policy, Foreign Policy Morning Brief, 12
May 2009, http://blog.foreignpolicy.com/node/20609, accessed 8 February 2012.

% An extensive summary of this problem is available in Evans 2009. Ulriksen highlights the gap
between doctrinal prescriptions and political and military delivery — or rather non-delivery (in: Evans
2009). Cf. also Warren Hoge, “Intervention, Hailed as a Concept, Is Shunned in Practice”, in: The
New York Times, 20 January 2008; Francis Abiew, “Humanitarian Intervention and the Responsibility
to Protect: Redefining a Role for ‘Kind-Hearted Gunmen’, in: Criminal Justice Ethics 29, 2 (August
2010), 93-109.

% Afurther conceptual question concerns the attempt to narrow the scope of R2P by rejecting the
bundling of ‘everything’ in human rights under the R2P banner (Evans 2008a, 4). Are human rights
divisible? Is there a ‘pick and choose’ option when protecting human rights?

o David W. Kennedy, “The International Human Rights Movement: Part of the Problem?” in:
European Human Rights Law Review 6 (2001), 261 (245-267). This argument was validated when the
R2P idea was hijacked in support of Russia’s incursion into Georgia in 2008.



between IHR and international humanitarian law (IHL).28 All this casts doubt on the
legitimacy of the R2P enterprise, including the role reserved for the UN.

The UN’s Role in R2P

To set the scene for the paper’s proposal for a “constructive adaptation”® of the
international trusteeship system as a means to facilitate both acceptance and
implementation of R2P, it seems necessary to briefly analyze the role assigned to
the UN according to the narrow version of R2P.

World Summit Outcome Articles 138 and 139

Articulated in the World Summit Outcome, R2P identifies a duty writ large,
detailed into several components bearing on the international community. Under
the heading of “Responsibility to protect populations from genocide, war crimes,
ethnic cleansing, and crimes against humanity”° Article 138 re-affirms extant state
responsibility incurred for international crimes (invoking extra-territorial universal
jurisdiction as of a state’s right):®

138. Each individual State has the responsibility to protect its populations from
genocide, war crimes, ethnic cleansing and crimes against humanity. This responsibility
entails the prevention of such crimes, including their incitement, through appropriate
and necessary means. We accept that responsibility and will act in accordance with
it. The international community should, as appropriate, encourage and help States
to exercise this responsibility and support the United Nations in establishing an early
warning capability.®? [emphasis added]

A deconstruction of Article 138 highlights aspects both included and excluded
from the purported R2P:

2 This tension is especially noticeable in the Global War of Terrorism context.
% ICISS 2001, para. 5.22.
30 World Summit Outcome 2005, 31.

31 Especially regarding the crime of genocide, see the ICJ: “427. However, it is not the case that
the obligation to prevent has no separate legal existence of its own; that it is, as it were, absorbed by
the obligation to punish, which is therefore the only duty the performance of which may be subject to
review by the Court. The obligation on each contracting State to prevent genocide is both normative
and compelling. It is not merged in the duty to punish, nor can it be regarded as simply a component
of that duty. It has its own scope, which extends beyond the particular case envisaged in Article VIII,
namely reference to the competent organs of the United Nations, for them to take such action as they
deem appropriate. Even if and when these organs have been called upon, this does not mean that
the States parties to the Convention are relieved of the obligation to take such action as they can
to prevent genocide from occurring, while respecting the United Nations Charter and any decisions
that may have been taken by its competent organs” (International Court of Justice, Judgment of 26
February 2007, 180-181).

82 World Summit Outcome 2005, 31.



- Regarding the ‘subject’ of the duty: Responsibility also attaches to the
‘international community’ made up of the total sum of states. The use of the
first person plural implies the organized international community, namely
the UN (named therein), which in this case is the UNGA adopting the UN
Secretary General's (UNSG) report.

- Regarding the nature of the duty: The ‘Four Crimes’ provide the substance
of the duty. While eliciting the second pillar (the duty of other states), R2P’s
positive aspect is nevertheless restricted to encouragement and help to the
territorial state tasked with the practical discharge of the duty. Amounting to
‘soft’ responsibility, little if anything new is added to the tool arsenal already
available under the UN Charter (Chapters VI, VII, and VIII) and in international
conventional and customary law regarding the ‘Four Crimes’. The UN’s role
is confined to specific ‘pre-preventive’ action (early warning capacity building)
leaving the ‘activation’ of R2P to the territorial state, and by default (due to
indeterminate reference, e.g. “we accept”, “will act in accordance”*) — to the
international community. Although focusing on both Pillars 2 and 3, Article
138 circumscribes the positive duty of R2P, namely the action, very narrowly.

Article 139 elucidates the spectrum of the responsibility identified in Article 138:

139. The international community, through the United Nations, also has the
responsibility to use appropriate diplomatic, humanitarian and other peaceful means,
in accordance with Chapters VI and VIII of the Charter, to help to protect populations
from genocide, war crimes, ethnic cleansing and crimes against humanity. In this
context, we are prepared to take collective action, in a timely and decisive manner,
through the Security Council, in accordance with the Charter, including Chapter VII,
on a case-by-case basis and in cooperation with relevant regional organizations
as appropriate, should peaceful means be inadequate and national authorities are
manifestly failing to protect their populations from genocide, war crimes, ethnic
cleansing and crimes against humanity. We stress the need for the General Assembly
to continue consideration of the responsibility to protect populations from genocide,
war crimes, ethnic cleansing and crimes against humanity and its implications, bearing
in mind the principles of the Charter and international law. We also intend to commit
ourselves, as necessary and appropriate, to helping States build capacity to protect
their populations from genocide, war crimes, ethnic cleansing and crimes against
humanity and to assisting those which are under stress before crises and conflicts
break out.3 [emphasis added]

Similar to Article 138, a careful reading of Article 139 elicits the following:

- Regarding the ‘subject’ of the duty: As in Article 138, the subjects shouldering
the responsibility are the territorial state, the ‘international community’

33 Being an international organization, the UN is a non-State actor (NSA). The responsibility in
international law of a NSA is an issue beyond the scope of this paper.

34 World Summit Outcome 2005, 31.
35 World Summit Outcome 2005, 31.



(including regional organizations), and the UNGA. Article 139 attaches the
responsibility to the UN as an agent of the international community,* and in
general terms delegates the performance of the corresponding duty to the
UNSC as the sole executive organ. It nevertheless remains unclear whether
the UNSC'’s role in R2P engages only Articles 41 and 42 regarding collective
means ‘not involving the use of armed forces’ or those involving armed force,
or both, namely peaceful and non-peaceful action. The specifications “also”
(in the first sentence) and “in this context” (in the second sentence) allow for a
flexible interpretation of the duty of performance: Does it refer to organs other
than the UNSC, employing additional means other than in the context of those
appropriate as per Chapters VI, VIl and VIII? The task of further developing
the concept of the R2P within the confines of the ‘Four Crimes’ is assigned to
the UNGA. The reference to the Charter and international law may signal an
invitation to construe the Charter resourcefully when challenged with matters
of R2P. Against this backdrop, Article 139’s silence regarding the practicability
of establishing new UN capacities (suggested in Article 138)* is interpreted
here as a ‘niche’ within which the usefulness of Chapters Xl and Xl on the
international trusteeship system and its council might be reconsidered.

- Regarding the nature of the duty: Article 139 focuses on the means to
discharge the R2P obligation. It is a quintessential Pillar 3 provision. It also
classifies the sequence of duty activities devised in R2P — from consensus-
dependent preventive to coercive — as provided in UN Charter Chapters VI,
VII, and VII. In contra-distinction to the ICISS Report, the Article’s emphasis
on “manifest failure to protect their populations” demarcates the spectrum of
means employed; however, it extends beyond the scope of Articles 41 and 42
of the Draft Articles of Responsibility, in which “[t]he legal duty of cooperation
in order to end a serious breach of the law is very close to the concept of the
collective responsibility to protect”.® [emphasis added]

Although echoing extant law, Articles 138 and 139 jointly and prudently charter
a new path in global governance. Instructing collective sanction against a state
manifestly defaulting on its (as of yet indeterminate) international duty to protect

3% World Summit Outcome 2005, 31. Here too, the UN’s legal personality as a NSA raises issues
of attribution of responsibility. For a relevant discussion of the meaning of ‘obligation’ of the members
of the UN, but relevant also to the question of obligation of the UN as a NSA, cf. Robert Kolb, “Does
Article 103 of the Charter of the United Nations Apply only to Decisions or also to Authorizations
Adopted by the Security Council?”, in: Za6RV 64 (2004), 21-35.

7 R2P according to the ICISS report raises additional regime transformation issues, e.g. regarding
the UNSC veto arrangement and others, which for the time being have been superseded by the narrow
version.

38 Draft Articles on Responsibility of States for Internationally Wrongful Acts 2001, Article 41,
Commentary (2), 114.



its own population, R2P exceeds prevalent international legal regimes (IHR, IHL*®,
and international criminal law), thus triggering the alarm bells: Is R2P gnawing
at the foundations of an international legal security (or peace) regime that has
been reserved strictly to UN Charter Article 51 Chapter VII?4° Given the opaque
delineation of emergency and non-emergency (Sketch A),*' how can a potential
conflict between R2P and self-defense be avoided?*? Is Article 139 collective
action pre-conditioned by, and arising only pursuant to, unsuccessful Pillar 2
efforts? Can it also be mandated by skipping Pillar 2 and moving directly to Pillar
3 (Sketch B scenario)? Circumventing this debate, we prefer to turn our attention
in another direction and show that a possible avenue for discharging R2P is
already available within the UN itself. Before broaching this issue, some additional
comments regarding R2P are warranted.

UN Adherence to R2P

As noted earlier, in essence, R2P does not represent a new idea. Therefore, it is
interesting to briefly compare the UN’s ‘compliance’ with the responsibility prior to
R2P’s ICISS articulation, and after, especially following the World Summit Outcome.
An extensive literature chronicles UN’s compliance effected in negotiations, military
intervention, and rebuilding; either through direct UN involvement, by delegation
to a regional entity, a ‘coalition of willing’, or to an individual state.** In some

39 For an argument that IHL provides for a positive duty cf. Luigi Condorelli — Laurence Boisson de
Chazournes, “Quelques remarques a propos de I'obligation des Etats de ‘respecter et faire respecter’
le droit international humanitaire ‘en toutes circonstances™, in: Christophe Swinarski (ed.), Studies and
Essays on International Humanitarian Law and Red Cross Principles in Honour of Jean Pictet, The
Hague, Martin Nijhoff Publishers, 1984, 17-35. For an argument that positive primary and secondary
obligations in both IHL and IHRL have long been recognised, cf. International Human Rights Law and
Practice, Final Report on the Impact of International Human Rights Law on General International Law:
Draft Report, 73 International Law Association Conference, Rio de Janeiro, 17-21 August 2008, 14.

40 Mary O’Connell, “The Responsibility to Protect (R2P): A Way Forward — or Rather Part of the
Problem?”, in: Foreign Voices 1 (2008), 5 (5-8); von Schorlemer observes the legal paradox resulting
from the conflicting UN Charter Articles’ 2(4) prohibition and the lack of duty to invoke Chapter VIl
provisions in matter of international crimes (von Schorlemer 2007, 3).

41 Cf. Ulriksen 2008.

42 The discussion on the cohesion (or lack thereof) governing the relationship between R2P and
Chapter VII Article 51, and focusing on the correlate rights and obligations, is beyond the scope of
this paper. Suffice it to note that it is material to the debate concerning humanitarian and military
intervention and R2P.

4 For accounts specifically addressing the ‘overlap’ between the two periods, i.e. prior to and
after R2P, cf., for instance, Simon Chesterman, “Virtual Trusteeship”, in: David M. Malone (ed.),
The UN Security Council. From the Cold War to the 21¢ Century, Boulder (CO), Lynne Rienner
Publishers, 2004, 219-236; Nicholas Wheeler, “Operationalising the Responsibility to Protect: The
Continuing Debate over Where Authority Should Be Located for the Use of Force”, in: NUPI Report.
Responsibility to Protect 3 (2008) 3-27; Olivier Corten, “Human Rights and Collective Security: Is
There an Emerging Right of Humanitarian Intervention?”, in: Philip Alston — Euan MacDonald (eds.),
Human Rights, Intervention, and the Use of Force, Oxford, Oxford UP, 2008, 87-138; Richard Caplan,
A New Trusteeship? The International Administration of War-Torn Territories, New York, Routledge,
2006.



cases, UNSC authorization for R2P-like operations was granted ex post facto; in
others, notably Kosovo, it was not provided, the UN denying the R2P qualification
to NATO’s operation.** While the UNSC (Chapters VI and VII) is the chief organ
entrusted with addressing both prevention and reaction, other UN organs (Chapter
IIl) have shouldered the burden, especially the ICJ concerning reaction (and by
implication, rebuilding), and the ECOSOC by way of prevention and rebuilding.
Throughout its history, and as the law regarding the ‘Four Crimes’ was developing,
additional UN bodies have joined the task. They include among others the Human
Rights Council charged with prevention,*® the International Criminal Court and ad
hoc tribunals, and various specialized UN agencies. Recently, the Peace-building
Commission and Special Advisers to the Secretary-General were established to
specifically address R2P, thus evidencing the implementation of Articles 138 and
139. In sum, although the UN is committed to R2P — just as it has been committed
to responsibility from its outset — the organization often found itself unable to secure
effective member cooperation and participation.

Against this backdrop, and in the face of numerous drawn-out situations begging
R2P activation (recurrence of ‘Four Crimes’ catastrophes), two major governance
approaches stand out. One attributes the UN’s weakness to the inadequacy of its
organs, including the UNSC-5 legitimacy deficit and the organization’s inability to
transform and adjust to 21stcentury global needs and norms;*é the other to the global
proliferation of institutions.*” But are more and/or new institutions really required?
The following discussion proposes a re-think of the original and abandoned
concepts of an International Trusteeship System and Trusteeship Council, which,
revamped, might prove adequate, even warranted, in R2P circumstances.

International Trusteeship Revisited

In the following section we first give a critical review of the international trusteeship
regime and of the prospects of its adaptation to contemporary R2P situations; then
we set out to explore the following issues: Is the under-utilized UN international

44 The examples are too numerous to be addressed here. They are discussed extensively, for
instance, in the International Crisis Group and NUPI publications as well as in many other sources.

45 Von Schorlemer 2007, 2.

46 Cf. John Trent, Modernizing the United Nations System: Civil Society’s Role in Moving from
International Relations to Global Governance, Opladen—Farmington Hill, Barbara Budrich Publishers,
2007, especially chapters 4 and 7.

4 Cf. Daniel Drezner, “Institutional Proliferation and World Order: Is There Viscosity in Global
Governance?”, Working paper 24, Project on Globalization and the National Security State, Research
Group in International Security, Université de Montréal/McGill, November 2007; Fragmentation of
International Law: Difficulties Arising from the Diversification and Expansion of International Law.
Report of the Study Group of the International Law Commission Finalized by Martti Koskenniemi, A/
CN.4/L.682, 13 April 2006.



trusteeship concept applicable to Pillars 2 and 3 and to the corresponding
prevention and rebuilding actions? What are the prospects for revival and reform
of UN Charter Chapter XII? Before turning to these questions, however, a brief
comment concerning legitimacy and democracy — two concepts that have been
absorbing much of the R2P debate — is warranted.

Legitimacy and Democracy

Legitimacy is invoked whenever an R2P intervention is being considered;
the democratic nature of the policies, strategies, and tactics involved in the
operationalization of R2P is a concern.®® Underlying this worry is the suspicion
that R2P represents the latest version of a hidden agenda by the North against the
South; a 215t century model of neo-colonialism and neo-imperialism.*® While past
European expansionism continues to evoke troubling images even sixty years
after World War Two and almost complete decolonization, the fading of Cold War
hegemonic rivalries and the transformation of the world order (the rise of the so-
called BRIC countries — Brazil, Russia, India, China — and the emergence of a
G20) should militate against an automatic anti-international trusteeship reflex.
Moreover, with almost universal UN membership, global commitment to the
normative bedrock of the international community of states must be taken for
granted.®® Although not a democratic organization, the UN’s normative output,
evidenced in manifold instruments, parades democracy as a central foundational
value echoing a global consensus that peace — the banner of both R2P preventive
and rebuilding enterprises — requires democracy-promoting conditions.5’
Therefore, a democratic conceptualization and implementation of R2P must be
accepted as legitimate.

International Trusteeship

UN Charter Chapter lll Article 7.1 on Organs lists the Trusteeship Council (UNTC)
as one of the six main UN organs. This is of paramount importance, for unlike the
numerous special agencies, committees, and other bodies established over time
by the main UN organs, the UNTC, along with the UNSC, UNGA, and the UNSG,
is a permanent and constitutional UN body. That the chief rationale underlying

48 José Alvarez, “The Schizophrenias of R2P”, in: Alston — MacDonald 2008, 275-284.

49 Cf. von Schorlemer 2007, Evans’ various publications, and Chesterman, in: Malone 2004, 219-
233.

50 Bardo Fassbender, “The United Nations Charter as a Constitution of the International Community”,
in: Columbia Journal of Transnational Law 36 (1998), 529-619.

51 The very existence of a UN Democracy Fund signifies the importance of democracy as a goal
justifying special budgeting. Cf., for instance, the UN Secretary General’s statement on the promotion
of good governance and the rule of law through a Peacebuilding Fund designed to bolster democracy
and the rule of law in post-conflict countries (Report of the Secretary-General on the Peacebuilding
Fund, A/63/218-S/2008/522, 4 August 2008).



the International Trusteeship System and the Trusteeship Council is grounded in
the historical circumstances prevailing at the time of the Charters’ adoption (post
World War Il decolonization) does not alter this legal fact.? Nor does it diminish the
legal status of Article 7.1, in spite of the 1994 suspension of UNTC’s operation.*
Equally, there is no legal reason to deny the UNTC the prospect of reform that
applies unchallenged to other UN organs. There is little reason to consider the
UNTC'’s legitimacy deficit as more troubling than that of the UNSC?®* (the most
powerful UN organ, which continues to expand its authoritative ambit®® regardless
of its lack of legitimacy).

The Objectives of the International Trusteeship System

The catalogue of “basic objectives” (Chapter XII Article 76) is as relevant today
as it was in 1945. The first objective — the furtherance of international peace
and security — figures prominently in both the narrow and wide R2P. The
second objective — the promotion of political, economic, social, and educational
advancement of the inhabitants of the trust territories, all listed in the UN
Charter Chapter XlI Article 76 — has been intrinsic to the conflict prevention,
peacebuilding, and development agendas of the UN. That this promotion may
lead to “self-governance or independence”® corresponds with the condition of
people in FFS such as Somalia or Sudan, where the central government has lost

52 The problematic application of Chapter Xl Article 77.1.a, which lists the type of territories to
which the trusteeship system applies, mirrors much of this background and explains the reluctance to
reactivate the international trusteeship system. Cf. Simon Chesterman, You, the People. The United
Nations, Transnational Administration, and State-Building, Oxford, Oxford UP, 2004, especially 37-44.

53 United Nations Trusteeship Council, Press release TR/2426, 20 October 2004.

54 Cf., for instance, Chesterman, who notes that “[t]he power of the United Nations Security Council
to administer territory is not mentioned in the United Nations Charter. Nor, however, is peacekeeping
[...]. Here as in many other areas of the Council’s activities, practice has led theory, and the Charter
has been shown to be a flexible [...] instrument” (Chestermann 2004, 219). Regarding UN institutional
change in general: “It seems probable that any institutional reforms will be incremental, driven by the
exigencies of circumstance rather than doctrinal development” (Chestermann 2004, 222). Concerning
the process of international legal change, cf. Alan Boyle — Christine Chinkin, The Making of International
Law, Oxford, Oxford UP, 2007.

% By acquiring international legislative powers in addition to its executive powers, cf. Stefan
Talmon, “The Security Council as World Legislature”, in: The American Journal of International Law
99, 1 (2005), 175-193; Steven Ratner, “The Security Council and International Law”, in: Malone 2004,
591-605.

% On the relevance of failed and fragile states to the R2P discourse, cf. ICISS 2001, para. 5.22-
5.24; Noemi Gal-Or, “Suspending Sovereignty: Reassessing the Interlocking of Occupation, Failed
and Fragile State, Responsibility to Protect, and International Trusteeship (Lessons from Lebanon)”,
in: Israel Law Review 41, 1 (2008), 1-30. Suspended sovereignty must be distinguished from the idea
of divisible sovereignty as discussed in Rolf Schwarz — Oliver Juestersonke, “Divisible Sovereignty
and the Reconstruction of Iraq”, in: Third World Quarterly 26, 4-5 (2005), 649-665. For a discussion of
relevant governance issues cf. Bernd Ladwig — Beate Rudolf, “International Legal and Moral Standards
of Good Governance in Fragile States”, in: Thomas Risse — Ursula Lehmkuhl (eds.), Governance
Without a State? Policies and Politics in Areas of Limited Statehood, New York, Columbia UP, 2010,
199-231.



control over significant parts of the state or vanished altogether. Indeed, ICISS’
insistence, implicit in the Summit Outcome, that “[...] the responsibility to protect
is fundamentally a principle designed to respond to threats to human life, and
not a tool for achieving political goals such as greater political autonomy, self-
determination, or independence for particular groups within the country [...]"%,
was understandably designed to alleviate any misgivings concerning attempts at
piercing the absoluteness of sovereignty. Nevertheless, while R2P is “not a tool”
intended to change the political make up of a country, such outcomes may certainly
come as a byproduct. UN Charter Article 76.b can be read as supplementing
ICISS’ assurances for it addresses the “inhabitants” and the “people” of the trust
territories and specifies that trusteeship determinations should not be arbitrary
but rather case-by-case “as may be appropriate to the particular circumstances
of each territory and its peoples and the freely expressed wishes of the peoples
concerned [...] [and] the terms of each trusteeship agreement”.

The third trusteeship objective reiterates the universality of human rights and
fundamental freedom and recognizes “the interdependence of the peoples of the
world”%® (Article 76.c). This must be resonating with R2P protagonists advocating
a shared global responsibility of the international community in a globalized
world. The fourth and last basic objective emphasizes the (sovereign) equality
of UN members and their nationals. It is meant to counter concerns regarding
interference with sovereignty, not dissimilar to the ICISS assurances mentioned
above.

Article 78 and Suspended Sovereignty

Transitional internationally administered territories (TIATs) have become a
common and important UN practice for handling R2P-type challenges. These
“virtual trusteeship™® or “new trusteeship” systems are not, however, international
trusteeships in the legal sense. States in the Balkans, Africa, East and South
East Asia, and Afghanistan, have since the late 1980s submitted (willingly or
otherwise) to TIAT operations®' authorized by the UNSC and administered by
the UNSG. Although largely mirroring the provisions of Chapter Xll Articles 75,
77.1.c and 77.2,%2 and constituted in specific case-by-case agreements, TIATs

57 Administration under UN Authority, ICISS 2001, para. 5. 23 [emphasis added].
58 Emphasis added.

59 Chesterman, in: Malone 2004, 219.

80 Caplan 20086, title.

61 Cf., for instance, Caplan 2006; Wheeler 2008.

62 Chapter XIl Article 75 reads: “The United Nations shall establish under its authority an
international trusteeship system for the administration and supervision of such territories as may be
placed thereunder by subsequent individual agreements. These territories are hereinafter referred
to as trust territories”. Article 77.1.c. refers to “territories voluntarily placed under the system by



represent an innovative and ad hoc UN enterprise.®® Since most of the world’s
territories have meanwhile become independent and are UN member states, TIAT
operations have successfully circumnavigated the cardinal legal impediment to a
21st century application of Chapter XII Article 78 stipulation that “[t]he trusteeship
system shall not apply to territories which have become Members of the United
Nations, relationship among which shall be based on respect for the principle of
sovereign equality”. Considering the far-reaching international law developments
accrued since the adoption of the UN Charter, TIATs have attempted to bridge the
gap between contemporaneous international relations and the legal standards
governing them.®* This always involves addressing issues of international
recognition of state and government, and explicitly articulating the nexus of
governance (control) and sovereignty.

Under certain circumstances, R2P may trigger certain legal consequences
involving the recognition®® of a government, a state, or both.®® These are likely
to arise where the condition of a state has unmistakably degenerated into
political and legal decay, and its government been incapacitated to the degree
of noncompliance with its duty of care owed to a significant part of its population
or all of it (R2P first pillar). At this point, the state may be said to have reached
a political “status” of FFS (failed or fragile states).” While state recognition
remains immune to positive revocation by the international community and/or its
members,® a legally surviving state may nevertheless be in a political condition
where sovereignty lacks practical significance, hence is effectively suspended.®®
Not only is such state in breach of its R2P duty; often, the results entail a threat
to international peace and security as demonstrated, for instance, in the cases
of Somalia, Sudan, Lebanon, Pakistan, and Afghanistan, to name a few. The
threat may be unintended or deliberate (where a government intentionally fails

states responsible for their administration”, and Article 77.2 subjects the placement of trust territories
conditional on “subsequent agreement as to which territories in the foregoing categories [here — 77.1.c]
will be brought under the trusteeship system and upon what terms”.

63 Caplan 2006, 13; the disadvantages of this approach are discussed in the next section.

8 Cf. Fassbender 1998.

65 Malcolm Shaw, International Law, Cambridge, Cambridge UP, 2008, 444-486; lan Brownlie,
Principles of Public International Law, Oxford, Oxford UP, 2003.

8 On TIAT’s state-building, sovereignty, and autonomy type legal consequences cf. Caplan 2006,
chapter 1.

67 For a concise review of the FFS, cf. Derek Fraser, “Failed States: Why They Matter and What We
Should Do About Them”, in: International Insights, CIIA/ICAI 5, 2 (2007), 1-6.

% A state may of course fall into demise or its identity may change due to various legal processes
(for instance, cession, secession, dismemberment, union), cf. Fraser 2007.

69 This is to be distinguished from UN Charter Chapter Il Membership Article 5 stipulating conditions
for suspension of UN membership. Suspended sovereignty must be distinguished from the idea of
divisible sovereignty as discussed in Schwarz — Juestersonke 2005. For a discussion of relevant
governance issues cf. Ladwig — Rudolf, in: Risse — Lehmkuhl 2010, 199-231.



to live up to its responsibility and is complicit in the breach, such as Sudan’s
Omar Bashir’s government). Suspended sovereignty must not be understood as
a “conditioning of sovereignty on state behavior’”, nor is it suggested here that
the combination of misuse/abuse of sovereignty and affront to international peace
and security lead to “conditional sovereignty””'. Rather, the concept captures the
fact that a sovereign state’s jurisdiction has ceased to be operational. Accordingly,
suspended sovereignty represents a condition originating from within the state
and consequently, attaching only to its internal — not external’? — sovereignty.

Arguably, where a state’s sovereignty becomes suspended in the FFS sense, its
UN membership is in essence suspended as well, for there can be no effective
representation of the state in the work of the organization. In addition, while “[...]
a state is free not to exercise its constitutional right to participate in the work of
the community organs”3, such abstention must not (be allowed to) amount to
an obstruction of the UN R2P and the pertinent work regarding the jus cogens
and erga omnes invoking ‘Four Crimes’. By the same token, an obstruction of
UN work, even of R2P, must not be construed as recommending an automatic
legal suspension of UN membership (Chapter Il Article 5), a measure that runs
counter to the purpose of R2P and the interest of human protection through
state rehabilitation.” The practical suspension of a state’s sovereignty through
incapacitation may, depending on a case-by-case assessment, be interpreted
as qualifying UN membership for the purpose of Chapter Xl Article 78, and
most likely also in accordance with Chapter VIl Article 39 and Chapter Xl
Article 82.7 Ascertaining a state of suspended sovereignty as well as expressly

70 Slaughter 2005, 628.

n Slaughter characterises the ICISS Report’'s handling of sovereignty as well as the approach of
the High Panel Report, A More Secure World: Our Shared Responsibility, Report of the High-Level
Panel on Threats, Challenges and Change, A/59/565 2 December 2004, as an attempt at redefining
sovereignty (Slaughter 2005, 620, 628).

2. “Intervention suspends sovereignty claims to the extent that good governance — as well as peace
and stability — cannot be promoted or restored unless the intervener has authority over a territory.
But the suspension of the exercise of sovereignty is only de facto for the period of the intervention
and follow-up, and not de jure” (ICISS 2001, para. 5.26). This interpretation of some FFS situations
as well as Michael Doyle’s “ad hoc semisovereignty mechanisms” (referring to the political nature
of TIAT, not to that of the FFS; cited in Simon Chesterman, “Ownership in Theory and in Practice:
Transfer of Authority in UN Statebuilding Operations”, in: Journal of Intervention and Statebuilding
1, 1 [2007], 3-36), concern external suspension of sovereignty, which is different from the concept
of suspended sovereignty discussed here. Cf. also regarding suspended sovereignty in situations
of foreign occupation, Gal-Or 2008; and Chesterman 2007, 6, discussing UN sanctioned transitional
administration as “a project undergirded by the realist foundation of military occupation”.

I Which is interpreted as an aspect of a contractual relationship between the member state and
the UN according to Fassbender 1998, 613.

7 Wheeler interprets para. 138 of the World Summit Outcome as decidedly intended to bolster
rather than weaken state sovereignty (Wheeler 2008, 10).

s Article 82: “There may be designated, in any trusteeship agreement, a strategic area or areas
which may include part or all of the trust territory to which the agreement applies, without prejudice to



acknowledging that the suspension is provisional are crucial conditions of this
conceptual construction of sovereignty. Both should preferably also involve the
International Court of Justice in addition to the UNTC and UNSC. Consequently,
the state would be incapacitated in “the exercise of certain rights of membership”’®
but not forfeit its UN membership per se.””

Re-thinking UN membership by distinguishing between de jure versus de facto
active and law-abiding membership’® offers a fresh perspective. In line with
UNSG’s idea of “filling a rule of law vacuum””® (at least concerning post-conflict
R2P situations), it might guide a re-calibration of Article 78 to match contemporary
conditions without challenging the principle of sovereignty.

The Trusteeship Council, General Assembly, and Security Council:
Constitutionally Linked

Chapters Xl and XllI of the UN Charter stipulate the constitutional link between
the three UN organs UNGA, UNSC, and UNTC; a constellation which remains
as attractive today as in the days of its origin. For one, it strikes a valuable labor-
division balance between the three organs. Furthermore, the very structure and
process of the UNTC suggest a measure of democratic pluralism. Together,
this ‘concoction’ might prove instrumental in alleviating some of the handicaps
characteristic of the ad hoc TIAT approach and stemming from lack of

- advance preparation, readiness and institutional willingness to activate R2P,

- clarity of mandate,

- a set of basic standards to guide operations (for instance, regarding mix
of civil-military and supervisory or executive authority, inter-organizational
relationship), and

- awell-established consensus-building mechanism.#

any special agreement or agreements made under Article 43.” Theoretically, a conjoined and updated
construction of Article 78 applicable to the condition of FFS and Article 82 would be responsive to
situations where an international trusteeship agreement depended on Chapter VIl operationalization.
This, however, is a subject beyond the scope of the paper.

6 Fassbender 1998, 614 [emphasis added].

” “Just as a state cannot evade its obligations under the constitution of the international community,
it cannot be expelled from the constitutional community as such. This membership in the international
community has to be distinguished from a state’s participation in the work of the community organs. A
(temporary) suspension ‘from the exercise of the rights and privileges of membership’, as provided for
in Article 5 of the Charter, is acceptable from a constitutional point of view” (Fassbender 1998, 613).
I Fassbender’s distinction between the contractual and constitutional attributes of the UN Charter
is very instructive in guiding such construction.

9 The Rule of Law and Transitional Justice in Conflict and Post-Conflict Societies, Report of the
Secretary-General, S/2004/616, 23 August 2004, Chapter X, para. 27, 10.

©  Caplan 2006.



A reform of the trusteeship system is preferable to the TIAT approach for several
reasons: First, the permanency of the arrangement is preferable to the ad hoc
TIATs operations. Chapters XII and XllI are distinctly not UNSC-type chapters:
They distribute constitutional heads of power between the UNSC and the UNGA,
unlike the UNSC-driven TIAT, thus militating against the UNSC’s overpowering
impact in general, and UNSC-5’s dictate in particular. While Chapter XlI Article
83 specifies that “[a]ll functions of the United Nations relating to strategic areas,
including the approval of the terms of the trusteeship agreements and of their
alteration or amendment, shall be by the Security Council” [emphasis added],
Chapter XlI Article 85 stipulates that

1. [t]he functions of the United Nations with regard to trusteeship agreements for all
areas not designed as strategic, including the approval of the trusteeship agreements
and of their alteration or amendment, shall be exercised by the General Assembly.

2. The Trusteeship Council, operating under the authority of the General Assembly,
shall assist the General Assembly in carrying out these functions. [emphasis added]

This may encourage an effective sharing of Pillar 2 and 3 responsibilities by these
three UN organs.

Chapter Xll Article 79 specifies that the “terms of the trusteeship shall for each
territory be placed under the trusteeship system, including any alteration or
amendment, shall be agreed upon by the states directly concerned [...] and
shall be approved as provided for in Articles 83 and 85” [emphasis added]. This
trilateral checks-and-balances arrangement is backed by an inclusive and flexibly
composed Trusteeship Council (Chapter XIII Article 86) and the provision of equal
voting rights to all its members (Chapter XIlI Article 89).

Second, since both Chapters XIlI and XIlII require collaboration and coordination
between the UNSC and the UNGA, the ensuing trilateral partnership may be
conducive to the democratization of R2P efforts. By assigning the UNGA a pro-
active role as a participant in R2P operations, the arrangement might, on the one
hand, empower the UNGA, and on the other hand, balance the powers of the
UNSC and UNGA as co-sharers of responsibility in the supervision of R2P efforts.
Consequently, the legitimacy of UN R2P operations will be enhanced.

Third, the brevity of Chapter Xl allows for ample discretion and flexibility in
accommodating the needs of any specific case. In addition, this openness
may effect organizational learning conducive to incremental adaptation and
transformation to changing global circumstances.

Fourth, from a system capacity perspective, centralizing R2P in one UN organ
committed to tripartite collaboration is more likely to enhance bureaucratic
efficiency and effectiveness, especially when compared with the inevitable



redundancy of ad hoc TIAT administrations. Under a trusteeship system, the UN
could build an organizational expertise pool, an organizational memory, and an
organizational permanent administration to set up a harmonized inventory of basic
standards to assess R2P situations, classify them according to R2P prevention,
reaction, and rebuilding criteria, evaluate ongoing and complex R2P operations,
and recommend future ones. Certainly, this would go a long way towards meeting
concerns of redundancies and institutional proliferation in the UN’s work.

Fifth, the constitutional nexus among UNGA, UNSC, and UNTC creates a broad-
based yet centralized address to check UN accountability for R2P operations.
Arguably, uncertainties and speculations of the people protected by R2P may thus
be eased, bolstering the chances for successful operations.

Finally, the prospects of such tight and effective intra-UN partnership might prove
a deterrent to FFS governments and non-governmental actors (such as rival
groups, militias, and others) to engage in counter-R2P activities.

Conclusion

As this paper was being written, former International Crisis Group President Gareth
Evans’ book The Responsibility to Protect: Ending Mass Atrocity Crimes Once and
for All has just been rated by the Council on Foreign Relations as one of the best
books on international affairs; it was also awarded an Honorable Mention in the
2009 Arthur Ross Book Award. R2P, which continues to occupy a prominent place
at least in the academic and legal discourse, represents an early 215t century’s
initiative to propel efforts previously undertaken by the UN — and before it, by the
League of Nations, the International Committee of the Red Cross, and others — to
new horizons, and perhaps to better international compliance. In this process, an
idea codified in the UN Charter, namely the international trusteeship system, has
been almost completely overlooked. Held back by the legacy of colonialism and
imperialism, the horizons of the R2P debate have been obscured. However, as
other reforms to the UN have worked their way into the organization and yet the
regime has proven resilient, capable of undergoing transformations, there is no
reason to refrain from reconsidering in detail the applicability of Chapters Xll and
Il to R2P.

The current state of the art of R2P shows a norm in the making (or not), the
thrust of which is not at all new: to maintain international peace and security, at
least to prevent atrocities, and if this proves unfeasible, to react and rebuild life
after such conscience-shocking acts of violence. Aside from its practical potential
contributions, R2P is poised to play a significant role in the development of



international law. Its success in accomplishing the goal of reinforcing and codifying
a general positive duty of states has perhaps put R2P back in the spotlight.
The time is ripe to take advantage of UN Charter provisions which consist of
an elegant design of UN labor division and which, for historic and geopolitical
reasons that no longer prevail, have not been fully appreciated. Over the lifetime
of the UN, groundbreaking progress has been made in matters of legitimacy and
democracy, even if only due to the vow new members have made upon joining
the organization. This is not at all to suggest that these challenges have been
surmounted. Rather, the argument is that after over sixty years, there has now
been laid a solid underpinning for addressing legitimacy and democracy matters
directly and honestly rather than circumventing and avoiding them.

The objectives of the international trusteeship system remain as relevant today
as at the time of that system’s inception. When the UN was first born and its
Charter was drafted and adopted, some territories were considered too immature
for immediate self-government. Generations later, states which had at one
point achieved and maintained self-government have found themselves falling
into incapacitation. In the absence of interest, resolve, and self-confidence, the
opportunity to attempt a more contemporary and fitting construction of Chapter XII
Article 78, which states that the international trusteeship system shall not apply
to territories which have become UN members, was overlooked. As we consider
the various suggestions on how to develop new interpretations of sovereignty in
order to tackle globalization, fragmentation, and other 215t century challenges, the
idea of suspended sovereignty offers a means to reconsider Article 78. In addition,
the constitutional link between the UNSC, UNSA, and UNTC, built into Chapters
Xl 'and XIllI, provides the law and the mechanics for harnessing the international
trusteeship system in the service of R2P in certain FFS “zones of chaos™".

81 Robert Cooper cited in Caplan 2006, 84.



Canada and Afghanistan: Peacemaking
as Counterinsurgency Warfare — A Conflict in Terms

George Melnyk
University of Calgary

Résumé

Le présent article étudie les liens entre I'engagement du Canada dans la guerre en
Afghanistan et les concepts de maintien, de rétablissement et de consolidation de la paix. |l
offre un apercu historique de 'engagement militaire canadien en Afghanistan ainsi qu’une
analyse des arguments donnés par le gouvernement canadien et les médias pour justifier
sa participation au conflit. En méme temps, 'accent est mis sur I'évolution de l'identité
nationale canadienne, passée de celle d’Etat gardien de la paix a celle d’Etat belligérant.
L'auteur discute des causes de cette transformation et des implications qui en découlent
au niveau du discours public et de la conscience nationale, tout en détaillant I'escalade
du conflit depuis I'invasion américaine en 2001 et son évolution vers un cas classique
de guerre anti-insurrectionnelle. Les arguments avancés par les forces d’occupation,
incluant le Canada, pour expliquer le renforcement grandissant de l'insurrection pendant
la derniére décennie, présentent des contradictions; les parallélismes entre la guerre
en Afghanistan et la guerre au Vietnam ainsi que les implications qu’ont ces similitudes
pour les populations afghanes et canadiennes sont sources de préoccupation. L'article
se termine par une discussion sur le réle que le Canada pourrait tenir dans la période
post-2011 lorsque, peut-étre, il aura retiré ses troupes du combat actif, et sur les facteurs
nécessaires a une redirection vers un véritable réle de gardien de la paix.

The conflict in Afghanistan will be far more costly and much, much longer
than Americans realize. This war, already in its seventh year,

will eventually become the longest in American history.

Richard Holbrooke'!, US Special Representative to

Afghanistan and Pakistan appointed by President Obama

A Touch of History

If the Afghanistan War (2001-) will indeed be America’s longest war, surpassing
even the Vietham War (1960-1975), then Canadians can legitimately ask if the
Afghan War will also turn out to be Canada’s longest war. Canadian soldiers have
been fighting in Afghanistan since December 2001. Withdrawal from Canada’s
combat role has been announced for July 2011 and will take until December 2011.
This deadline is based on a March 2008 parliamentary motion that received all-
party support. This is a total of ten years, longer than Canada’s involvement in

1 Richard Holbrooke quoted in George Packer, “The Last Mission: Richard Holbrooke’s Plan to
Avoid the Mistakes of Vietnam in Afghanistan”, in: The New Yorker, 28 September 2009, 39.



World War One and World War Two combined. Although the number of casualties
has been small during this lengthy period (147 dead up to June 2010) and the
number of personnel relatively minor (2800 troops at the peak), the impact on
Canadian public consciousness and national self-image has been much greater
than these limited numbers would suggest. Furthermore, the planned withdrawal
from combat does not by any means signal the end of Canada’s military
involvement in Afghanistan. Canadian forces (up to 900 personnel) will remain in
that country after 2011 in a military and police-training capacity.

Three different administrations have not only kept Canada on the battlefield
for a decade, they have progressively escalated the level of Canadian military
involvement. By doing so both Liberal and Conservative governments have
redefined Canada’s role in the world from one of a peacekeeper to one of a
belligerent.> When and how this shift came about and what has been the result
of this transformation for Canada’s political identity and discourse is the main
focus of this study. If the late Richard Holbrooke is right in his assessment — and
his views should not be underestimated since he was a veteran analyst from
Vietnam War days — then it is possible that Canada’s military involvement will
last as long as that of the Americans and so end up equating Canada with the
American propensity toward military solutions and imperial conquest.*

The pivotal point in the remaking of Canada from peacekeeper to belligerent
was the American invasion of Afghanistan in October 2001. Canada joined in the
military campaign to unseat the Taliban government of Afghanistan and destroy
al-Qaeda cells because of the traumatic events of September 11, 2001 and the
American claim that both elements could be held responsible for the attack on the
Twin Towers in New York. The rhetoric that successive Canadian governments
and mainstream media have generated to justify Canadian participation in the
occupation of Afghanistan has led to a fundamental redefinition of Canada’s image
in the global community. Whether this redefinition has taken hold in the Canadian
psyche to such an extent that Canadian military involvement becomes normative
rather than exceptional is yet to be determined, but if there is no change from the
current direction in the foreseeable future, this change may be very difficult to

2 The Official Opposition Liberal Party published a foreign policy position paper in June 2010 titled
Canada in the World: A Global Networks Strategy, which called on Canada to remain in Afghanistan
as a military and police trainer.

3 The three Prime Ministers involved are Jean Chretien (2001-2003 Liberal), Paul Martin (2003-
2006 Liberal), and Stephen Harper (2006- Conservative).

4 In spring 2010 accounts appeared in the Canadian press quoting ‘experts’ who stated that it
takes 13 to15 years to defeat an insurgency. This figure only appeared when it had become obvious
to non-military observers that the foreign troops were failing in their efforts to defeat the insurgency. At
the same time the ‘mission’ is cloaked in NATO'’s public relations language in which the dominant role
of the United States in directing the war is covered up.



reverse.’ The extent of government and media propaganda for the war may have
caused a fundamental shift in Canadian values.

The arguments raised for Canada’s military engagement have been varied, but
consistent. One of the main proponents of Canada’s participation in the military
occupation of Afghanistan has been David Bercuson, a historian and director of
the Centre for Military and Strategic Studies at the University of Calgary. As a
public intellectual who regularly writes op-ed pieces for the prestigious newspaper
The Globe and Mail, he has argued on behalf of Canada’s military mission. For
example, in an op-ed piece on 20 April 2007 he condemned the opposition Liberal
Party’s motion to end Canada’s military involvement in February 2009. He claimed
that adopting this motion would mean “Canada’s reputation as a reliable ally [...]
would be shattered”, and the country’s “national interests would suffer grievous
harm™. These national interests include standing firm with its American ally,
creating democracy and progress in Afghanistan, defeating a foe (the Taliban)
whose social and political values are repugnant to Western values, having Canada
appear as a significant player in international affairs, and finally not letting the lives
that have been lost be dishonored by not finishing the job, i.e. winning the war.
The cumulative result of these ‘national interests’ is a redefinition of Canada away
from peace and toward war, but in a curious way — identifying war as a legitimate
form of peacekeeping. This conflating of war and peace in the minds of those who
have sought to redefine Canada’s post-Korean War military history is exemplified
in the title of Bercuson’s 2010 op-ed piece, “There’'s a New Peace ‘Warrior’ in
Town™. Only a study of Canada’s historical relationship to peacekeeping and its
current relationship to making war can expose the contradictions in the warrior-
as-peacemaker image.

From the end of the Korean War in 1953 until the first Gulf War in 1991, Canada’s
military was involved in only two kinds of military actions: military training with
NATO and NORAD (North American Aerospace Defense Command) and United
Nations peacekeeping operations, in which it was considered a leading contributor.
Because Canada was not actively involved in making war for almost 40 years,
there emerged in Canada and abroad a widely held perception that Canada was
a peaceful nation that did not participate in imperial projects, and that it could
be counted on to help end conflicts and supply military personnel to supervise
ceasefires and lines of demarcation. Canadian government rhetoric under Liberal
prime ministers Pearson in the 1960s and Trudeau in the 1970s identified Canada

5 Under the newly-elected 2011 Conservative majority government Canada involved itself militarily
in supporting the rebellion in Libya, which indicated that Canada would continue to project a military

profile to the world.
6 David Bercuson, “Playing Politics with Afghanistan”, in: The Globe and Mail, 20 April 2007, A17.
7 David Bercuson, “There’s a New Peace ‘Warrior’ in Town”, in: The Globe and Mail, 2 March 2010.



with the United Nations and with a global diplomacy centered on the concept of
peace.

Jack L. Granatstein, a historian and senior research fellow at the Canadian
Defence and Foreign Affairs Institute, has been a strong proponent of the Canadian
military and its engagement on the battlefield ever since the Afghanistan war, and
has been a regular media commentator on the subject. Like Bercuson, he has
commented negatively about “the centrality of the peacekeeping myth in the public
mind”®. Granatstein believes that “not much of this belief system is correct” and
that a focus on peacekeeping would mean less money spent on the military, which
according to him is “folly™. Yet he acknowledges that “[t{jhe Harper government,
without question the best government in more than a half-century for the military,
is taking us out of Afghanistan” because it can read the polls, in which Canadians
want the military to move to peacekeeping and away from combat.'* So the ‘myth’
persists in spite of a decade of concerted effort to replace it with a valorization of
the military and a new ‘robust’ Canadian self-image.

When Canada joined the United States in the first Gulf War in 1991, its government
took the first significant step toward turning its back on its UN peacekeeping
image. The goal of driving the Iraqgis out of Kuwait, a country allied to the United
States, was sanctioned by the Security Council of the United Nations. At the time
two permanent Security Council members — Russia and China — were not in a
strong position. The Soviet Union had collapsed and broken apart, leaving Russia
in a seriously weakened state, and China was only starting out on the road to
capitalist transformation and reform, which left it in a vulnerable position. The
United States was able to redefine its position as the pre-eminent world power
in the post-Cold War environment. The Gulf War was its first active expression of
what came to be termed ‘American exceptionalism’. After this war, Canada again
joined the United States in another UN-sanctioned and NATO-directed military
campaign, the bombing of Serbia, forcing that formerly dominant Yugoslavian
country to vacate its province of Kosovo in 1999. Russia’s attempt to bolster its
ally was rebuffed for all to see. Two years later (2001) Canadian Special Forces
joined the American invasion of Afghanistan. In a single decade Canada thus
transformed its international identity as a peacekeeper to one of confirmed
belligerent in various wars, all of which were led or instigated by the United States.
This change of identity should not come as a total surprise: The signing of the
Free Trade Agreement in 1988 already created an imperative for closer political
and ideological ties between the two nations, and Canada had been moving

8 Jack Lawrence Granatstein, “A Persistent Myth”, in: The Literary Review of Canada 18, 5 (June
2010), 25 (25-26).

9 Granatstein 2010, 25-26.
0 Granatstein 2010, 26.



closer to the US throughout the re-alignment of international geopolitical power
ushered in by the end of the Cold War. This new alignment found its full fruition in
Afghanistan.!

Matters of Definition

The war in Afghanistan has led to a dangerous expansion of the terminology
surrounding peace and its military maintenance. Since the end of the Cold War,
three key terms have appeared that currently define the peace process on a
political/military continuum: ‘peacekeeping’, ‘peacebuilding’, and ‘peacemaking’.
Peacekeeping refers to a military involvement by a third party sanctioned by
the global community via the United Nations that ensures the maintenance of
ceasefires and peace agreements. This third-party intervention has been agreed
to by the former belligerents and its role is primarily passive. Peacebuilding refers
to a post-conflict reconstruction of civil society and state institutions through third-
party activities, such as the disarmament of belligerents and support for rebuilding
economic, social, and political structures in a war-torn state. This is a pro-active
rather than a passive process that tends to be civilian-driven, though there is a
military component. The final term, peacemaking, refers to a military action that is
robust and intense. It generates conflict and combat until such time as there is a
military resolution. Peacemaking has been used as a descriptor of Canada'’s role
in Afghanistan. Third-party intervention may or may not be UN-sanctioned, but it
considers itself peacemaking because its military efforts are necessary to maintain
security and defend reconstruction. Since such foreign military intervention
can generate an insurgency aimed at removing the intervention/occupation,
peacemaking can degenerate into protracted counter-insurgency warfare. This is
the case in Afghanistan.

The Rhetoric of the Good War

The Government of Canada argued at the beginning of its involvement in
Afghanistan that it was supporting the United States in its ‘war on terror’. This
was when it sent Canadian Special Forces troops to aid the Americans in their
war on the Taliban in December 2001. This low level of involvement was moved
up to a higher level soon after the Taliban defeat in early 2002. The Western
powers installed a pro-Western government in Kabul to replace the Taliban, who
had been the victors after a brutal civil war in the 1990s, which in turn had come
on the heels of an American-supported insurgency against the 10-year Soviet

" Cf. Lucia Kowaluk — Steven Staples (eds.), Afghanistan and Canada: Is There an Alternative to
War?, Montreal, Black Rose Books, 2009.



occupation (1979 to 1989). In early 2002 the United Nations established the ISAF
(International Security Assistance Force) to prop up the fledgling government
in Kabul. Canada contributed troops to ISAF, whose mandate was restricted to
the support of the Kabul government. The UN Security Council expanded the
role of ISAF to the whole country in 2003 and NATO took over its command.
Canada’s initial contribution to ISAF was centered in Kabul and remained there
until 2006, when it was increased to 2,500 soldiers who were moved to Kandahar,
Afghanistan’s second-largest city, a key battlefield of the insurgency. In doing this
Canada moved its military from a defensive and relatively safe role in Kabul to a
front-line role in Kandahar. As a result Canadian casualties increased substantially.
Likewise, the Afghanistan war came under the control of two occupying Western
entities — NATO and the United States. Originally, the Canadian contribution to
Kandahar was limited to two years, but in 2007 it was extended for two years to
2009 and then again for another two years to 2011. The level of troop deployment
leveled off at 2,800 and did not increase.

The Conservative minority government of Stephen Harper initially framed the war
as Canada’s leadership contribution to the world and adopted the previous Liberal
government’s 3-D policy (defense, diplomacy, and development) for Afghanistan.
This meant that our military efforts were there to build security, i.e. destroy the
Taliban insurgency, and to encourage development in order to win the allegiance
of the local population, while fostering democratic institutions aligned with Western
values and Western interests. Canadian diplomacy supported the corrupt and
ineffective government of Karzai, who has been in power since his installation in
2001 (subsequently winning two corruption-riddled elections). Next to the United
States, Britain was the largest force in Afghanistan, with British troops eventually
numbering almost 10,000.!2

From its first election in 2006 the minority Conservative government adopted
tough militarist language in public, praising its soldiers for fighting terrorists and
vowing that military casualties would never lead to a ‘cut and run’ policy. The
Conservative government, led by Prime Minister Harper, reveled in presenting
Canada as a warrior nation participating in the American’s ‘War on Terror’. This
‘War on Terror’ was the reason offered in the United States for an increase in
forces by another 17,000 troops in 2009; in the media and in the minds of
Americans, Al-Quaeda and the Taliban were rolled into a single terrorist entity
that endangered the United States. Using the ‘War on Terror’ as the rationale for
engagement in Afghanistan meant that the U.S. and its allies were engaging in
counterinsurgency warfare. When peacemaking is defined by counterinsurgency
warfare, then the prospect of real peace becomes a distant vision. The claim that

12 Doug Saunders, “Dutch Withdrawal Could Leave Key Afghan Province Vulnerable”, in: The
Globe and Mail, 10 February 2010, A 10.



a more robust counterinsurgency war will produce security and then all else will
follow was accepted by the public initially, but it grew weary of this argument as
the insurgency grew with every increase in Western military escalation.”* Every
new general, whether Canadian or American, promised a quick victory, but after
a decade of such unfulfilled promises,'* skepticism and disillusionment had set in.
The Americans had used a ‘surge’ of troops in Iraq in 2008 and they applied the
same approach in Afghanistan, bringing in an extra 30,000 troops in 2010. In the
case of Helmand province, American troops now outnumbered the British forces,
who had military jurisdiction in the province under NATO."> But the war continued
unabated, expanded into Pakistan, and multiplied the foreign military presence in
Afghanistan. There were almost 100,000 American troops fighting in Afghanistan
by spring 2010, including 47,000 Americans in the ISAF force plus an equal number
under its own direct command in Operation Enduring Freedom.'¢ Diplomacy to end
the conflict was nowhere to be seen because negotiation with the insurgents was
ruled out and development was a tiny part of overall Canadian costs in the war
compared to the military cost of keeping a corrupt government in power.

Who are the Taliban?

War is a phenomenon that divides people into friend or foe. In counterinsurgency
warfare, who is friend and who is foe is more difficult to discern than in conventional
war because the population, which is supposedly the object of protection, is
also the source of the insurgency. The enemy in the Afghanistan War is called
the Taliban by most Canadians who follow the news. But who are the Taliban?
The initial rhetoric of the Canadian government associated the Taliban with
a repressive Islamic fundamentalism and its support of anti-Western terrorist
attacks. For example, Chris Alexander, a Canadian UN official, was quoted in
2007 as calling the Taliban “a violent, drug-fuelled rabble”’. Major-General Hillier,
the former head of the Canadian military, was even more colorful, referring to

. For a revealing discussion of American military strategy in Afghanistan after a decade of fighting,
cf. Robert D. Kaplan, “Man Versus Afghanistan”, in: The Atlantic, April 2010, 61-71.

4 Saunders 2010, A10. He provides figures for ISAF in 2010.

1 Richard Norton-Taylor, “Britain’s Afghan Role Up in the Air”’, in: The Globe and Mail, 22 April
2010, A14.

6 Saunders 2010, A10, and Paul Koring, “Obama’s Exit Deadline Unrealistic, Afghan Envoy
Says”, in: The Globe and Mail, 5 July 2010, A7. The article shows a graph detailing American military
expansion from 10,000 troops in 2003 and a gradual climb to mid-June 2008 (30,000), when the
Americans began to take over complete control of the war from NATO, followed by a rapid climb to
95,000 in mid-2010.

i Jon Lee Anderson, “The Taliban Opium War”, in: The New Yorker, 9 July 2007, 14. In 2009 Mr.
Alexander returned to Canada and announced his plan to seek a Conservative Party nomination for
the next federal election.



the insurgents as “scumbags”'®. But as the war escalated and the insurgency’s
strength increased, it has become evident that the insurgency, commonly called
the Taliban, is a Pashtun-based movement of Islamic militants who see their
struggle in patriotic as well as religious terms. When the occupying foreign forces
are Christian and Western (European and North American) and the government
of the country completely dependent on those forces, the Taliban’s view that they
are resisting foreign occupation and a corrupt puppet government seems self-
evident. Their explanation of the war is shared by non-Taliban Afghanis as well.
For example, a young female member of the Afghan parliament and the author of
A Woman Among Warlords called for the withdrawal of Canadian forces because
in her view the government of Afghanistan was simply a government of warlords
propped up by the Americans.” But this interpretation of the war has had little
impact on public opinion in Canada, especially in the early years when the official
explanation was the norm — that the Taliban were anti-Western fanatics and a
threat to the most powerful nations and military alliance in the world because their
control of the country would lead to a return to attacks on the US. Initially, the
insurgents were lumped together under the term ‘terrorists’, which was a catch-all
government and media term for the enemy, but as 9/11 faded from memory and it
became clear that the Taliban were resisting a foreign military occupation on their
home territory, the word terrorist was replaced with the word ‘insurgent’. But even
that term, while less demonizing than ‘terrorist’, was a catch-all label referring to
those engaged in a military campaign against Canadian troops and their allies. At
least it had the benefit of allowing for a modicum of neutrality in the designation,
and of a grudging recognition of military prowess.

As the war dragged on it became increasingly clear that it was the tactics of
counterinsurgency war itself that was fuelling the insurgency, and that the quest to
secure the pro-American government bred resistance and, thus, further insecurity.
Wanting to deny the Taliban any credibility or legitimacy, the Canadian government
claimed that drug production was the financial underpinning of the insurgency
and that sanctuary in Pakistan was another reason for the insurgency’s growth
and success. If the Pakistan-Afghan border could be sealed and the opium trade
terminated, military victory would result. There was little reference in mainstream
public discourse to the idea that the military occupation of a foreign country and the
waging of a vigorous counterinsurgency war necessitated a massive escalation
of the war by the Obama administration after 2008, both within Afghanistan and

18 Janice Gross Stein — Eugene Lang, The Unexpected War: Canada in Kandahar, Toronto,
Penguin, 2007, 200.

' Sonia Verma, “Young Activist Wants Canadian Troops Out Now”, in: The Globe and Mail, 20
November 2009, A12.



inside Pakistan’s borders.?’ The Obama administration appointed one of its top
counterinsurgency generals in Irag, Stanley McChrystal, to head the war in
Afghanistan in 2009, asking him to repeat his ‘success’ of Iraq. But the promised
turn-around began to unravel in June 2010 when McChrystal publicly criticized
the Obama administration for its handling of the war. This came less than a month
after the head of the Canadian forces in Afghanistan was recalled for violations of
the military code in regard to sexual relations while on combat duty. Obviously the
military solution to the Afghan situation was problematic. Besides the traditional
rationale of opium production funding the insurgency and the porous border with
Pakistan that allows the insurgents to have a ‘safe’ haven in Pakistan as preventing
a victory, a new rationale was added after 2008: that of an uncooperative and
corrupt government in Kabul. An examination of this tripartite rationale, offered
by the Western powers for the failure of the military campaign, will expose its
fundamental contradictions.

The Political Economy of Occupation

It has become abundantly clear to the international community that there are
two major driving forces in Afghanistan’s current war economy. The first is the
investments in military and political activities by foreign powers, which amount to
many billions of dollars. These are funds to support the Afghan army and police
and funds to bolster the Karzai government that has been in power for a decade;
it is an external cash flow. There is also an external NGO (Non-Governmental
Organization) flow of funds into the country. By the end of 2006 there were
277 foreign NGOs and 891 Afghan NGOs operating in the country, all of them
dependent on foreign funding.?' In contrast to foreign aid there is one domestic
product that is not only the main export of the country but also its only significant
indigenous economic driver — opium production. This production involves farmers,
criminal elements, warlords, and government officials — the latter two are often
interchangeable — as well as the insurgency itself which, at minimum, taxes
production in the areas it controls and, at maximum, is involved in production and
distribution itself.

20 Tariq Ali, “Afghanistan: Mirage of the Good War”, in: Kowaluk — Staples 2009, 61, asserts that
“the Taliban [...] is the only available umbrella for national liberation that is not corrupt or warlordist”.
The main forms of American involvement in Pakistan include military support for the government,
constant pressure for Pakistan to wage a war on its side of the border, and targeted assassinations of
militants using pilotless drones.

2 Lara Olson —Andrea Charron, “NGO Myths, Realities, and Advocacy on the International Strategy
in Afghanistan”, in: Hans-Georg Ehrhart — Charles C. Pentland (eds.), The Afghanistan Challenge:
Hard Realities and Strategic Choices, Montreal-Kingston, McGill-Queens University Press, 2009, 88.



In the first year of the US occupation (2002) opium production skyrocketed to 3,400
metric tons from a modest 200 in 2001, when the Taliban were still in power and
had outlawed production in late 2000.22 By 2007 Afghanistan was producing 8,200
tons and supplying 95% of the world’s opium, the basic ingredient of heroin.? This
meant that Afghanistan under the occupation had become a narco-state. In 2009
opium production fell off to only 6,900 metric tons because of a switch to wheat
production due to drought. For the first time wheat was a more profitable commodity
for farmers to grow because of increased demand and prices. Furthermore, a glut
developed on the heroin market because supply exceeded demand, with enough
opium stored to supply the world’s illegal demand for two years without any new
production.? Heroin is moved from Afghanistan into three neighboring countries
as it makes its way around the world. While this devastating drug has a global
market, it has been noted that Iran and Russia are major destinations. Why is
there so much production and why has it not been stopped or severely curtailed?

First, Afghanistan is one of the six poorest nations in the world with a 2008 per
capita GDP of under $350 and an unemployment rate of 40 per cent. It is basically
a country of subsistence farming and significant illiteracy. With a strict Islamic
code prevailing throughout the country, families tend to be large and agricultural
production is fundamental to their economic survival. Growing poppies has
been one of the few stable commodities in terms of cash crops. Because of its
economic importance to the local population, the Canadian military does little to
combat production. “The Canadian national policy prevents us from doing too
much about it"”, is the explanation offered by a Canadian major working around
Kandahar, who claims that destroying the fields and thus the farmers’ livelihood
would make them support the Taliban. Basically, the occupying powers do not
want to or cannot for military reasons reduce or eliminate a major underpinning of
the insurgency, which results in a continuation of the conflict.

Second, the Afghanistan government, which is centralized around the appointment
of local warlords and tribal strongmen to positions of provincial and regional
power, is completely entangled in the drug trade. This corruption has undermined
its legitimacy. For example, the president’'s brother, who is considered a major

2 Production under the Taliban regime had peaked at 4,600 metric tonnes in 1999. In the first
four years of rule Taliban (1995-1998) opium production had held steady at between 2,200 and 2,800
tonnes per year. Cf. United Nations Office on Drugs and Crime, “Afghanistan Opium Survey 2004”,
November 2004, in: www.unodc.org/pdf/afg/afghanistan_opium_survey 2004.pdf, accessed 14
September 2011.

= Jon Hemming, “Afghan Poppy Harvest on Pace to Hit Record”, in: Calgary Herald, 27 August
2007, A11.

24 Tu Thanh Ha, “Afghan Opium Production Down, UN Survey Finds”, in: The Globe and Mail, 2
September 2009, A10.

25 Ethan Baron, “Afghan Opium Harvest Frustrates Troops”, in: Edmonton Journal, 26 April 2010,
A5.



drug lord, is also a local governor appointed by the president, and, according to
recent news reports, on the payroll of the CIA. There seems to be a strong thread
running from the drug trade through the government and the insurgents and to the
occupying powers. By refusing to make a concerted effort to stop the production
and distribution of heroin the occupying powers were in collusion with the warlords
and corrupt government officials which they supported.

The United States and its NATO allies have only engaged in superficial eradication
campaigns because of their need to court the favor of local governors and tribal
leaders. But there may also be another reason, which has not been articulated.
The drug trade can be considered a strategic weapon in demoralizing American
enemies such as Iran and Russia. Taking a hands-off approach to the drug trade
can be seen as serving US interests in several ways: Not interfering with opium
cultivation and trade keeps the Karzai government subservient and compliant, and
opium production encourages drug addiction in countries that the US considers
strategic enemies.

Third, the economics of the insurgency are primarily home-based while those of the
Karzai government are dependent on foreign funds. This indigenous characteristic
increases the legitimacy of the insurgency in the eyes of the population while de-
legitimizing that of the US and NATO forces. All the key players — the occupying
powers, the insurgents, the government, and Afghan farmers — view opium as a
commodity that serves their needs and purposes.

Another aspect of the counterinsurgency strategy has been the spread of the
war to Pakistan, whose autonomous tribal border areas have become a war
zone with American-promoted government military campaigns to eliminate pro-
Taliban elements, with constant use of drones by the CIA and US military to
hit human targets, and with the appearance of suicide bombing in major urban
centers. This attempt to deny the insurgency a safe haven (a fundamental
tenet of counterinsurgency warfare) in western Pakistan has resulted in a major
destabilization of the Pakistan government, a permanent sense of being under
political siege by the US, and an escalation in anti-government militancy. This
destabilization makes Pakistan’s authorities ever more dependent on US support
and drags their territory into the Afghan conflict.

Finally, the rationale of a politically corrupt regime in Kabul appeared in 2009
when President Karzai ‘won’ a new term as president in a manner criticized by the
international community, including his allies, as lacking in legitimacy. Nevertheless,
he returned to power when his opponent did not participate in the run-off election.
The label of corruption and illegitimacy was augmented when Karzai was painted
in the Western media as someone who both tolerated reactionary laws favored by
conservative elements in his government and also promoted a dialogue with the



Taliban, thereby legitimizing the insurgency as a political entity of some stature.?
Karzai’'s attempt to offer himself as the father of an Afghan solution to the civil
war was shattered when the peace jirga (a gathering of elders and notables)
in May 2010 was shelled by the insurgents. The division between the ‘puppet’
government and the US and its allies has continued, resulting in an increased
polarization between the Afghans and the Western powers. These tensions only
serve the long-term interests of the insurgency, whose major weapon is increasing
war-weariness in the populations of those countries who have troops there. The
decline of public support for the decade-long war in spite of intense government
propaganda has exposed the rationale for continuing the war to skepticism and
disbelief.

The Cost of the War to Canada and Popular Opinion

With the occupation weighed down by growing contradictions, it is worthwhile to
explore the cost of Canada’s ‘mission’ in Afghanistan. There are three costs to
consider: the economic cost of the war to the taxpayer, the personal cost of lost
and destroyed Canadian lives, and finally, the cost to national identity. The first
cost, which is economic, has attracted widely varying estimates, depending on
what parameters one uses. For example, in 2005 when Canadian troops went to
Kandahar, the annual expenditure was projected as C$ 1.2 billion for one year.”
However in 2008 the budget officer for Parliament concluded that costs were
now running at C$ 200 million per month and that the total cost of the war effort
would be between 14 and 18 billion by the planned withdrawal in 2011.28 By 2007
Canada was spending more on its military as a percentage of the federal budget
(and adjusted for inflation) than it had in 1952-53 when it was engaged in the
Korean War.?

At the same time as costs increased dramatically Canadian casualties also
skyrocketed. In 2005, when Canada was still patrolling Kabul, there were only 10
casualties (killed or wounded). In 2006, the first year in Kandahar, the number was
300 and in 2007 it had grown to 412.3° Numbers kept increasing into 2010, with
casualties often announced weekly. In comparison, US casualties outnumbered

26 Sonia Verna, “Karzai Is Just Misunderstood, Friends Say”, in: The Globe and Mail, 30 April 2010,
A10.

27 Stein — Lang 2007, 187.

B Campbell Clark, “Afghan Mission’s Cost Much Higher than Billed”, in: The Globe and Mail, 10
March 2008, A1.

2 David Pugliese, “Military Spending Passes Cold War Levels”, in: Calgary Herald, 22 October
2007, A4. Steven Staples, “How Much is this War Costing Canadians?”, in: Kowaluk — Staples 2009,
120 (119-134).

30 Byers 2008.



Canadian deaths in 2006 by a ratio of only about 2 to 1, while in 2010 the American
to Canadian ratio had skyrocketed to 12 to 1, with Canadian casualties peaking
in 2009 prior to the US moving into Kandahar province in a major way.*! So what
has public reaction been to this escalation and how does that reaction align with
government and media discourse?

In 2006 ongoing polls of Canadian attitudes indicated that support for Canada’s
military role varied from 35% to 55%, depending on which month one selected.
Opposition ranged from 41% to 61%, so there was slightly more opposition than
support. In 2007 support varied from 36% to 40% and opposition from 55 to 59%
— a clear indication that the war was becoming unpopular. These figures have
remained more or less consistent over the past two years. Polls from October
2009 indicated that support stood at 45% and opposition at 55%.3* The major
opposition is in Quebec, as it has been from the start of Canada’s involvement in
the war. In the four years during which Canada was engaged in counterinsurgency
warfare, public opinion turned against the war. The same has happened in both
the US and the UK.** In Canada’s case there was also the major 2009-2010 public
issue of the torture of detainees handed over by the Canadian military to the
Afghan authorities, which the government tried to stonewall, but which blemished
the purity of the Canadian image.**

So what can be concluded from the public opinion figures and their relationship
to the cost of the war financially and in terms of human lives? It would seem
that as casualties increase, opposition grows, but not in a dramatic way. For the
Americans and the British this may be the result of war weariness associated
with the Iraq War and an increasing skepticism about the rationale for both wars.
In Canada the extent of military costs, both financial and human, has not been
anywhere near that of the American occupation of Iraq. Yet state and media
rhetoric about brave soldiers dying for a good cause is being eroded. Even so
the public is conflicted and divided over the issue and the view it has of Canada’s
identity as a peacekeeper. This has been the major cost to national identity.

31 Anon., “Afghan Mission Facing Toughest Test”, in: Calgary Herald, 4 July 2010, B2.

32 Anon., “Support for Afghanistan Mission Dips to 45 per cent”, in: Calgary Herald, 10 October
2009, A5.

3 Norton-Taylor 2010. Norton-Taylor states that Britain is currently spending $7.7 billion per year
to keep its forces in Afghanistan and that there is “growing scepticism about the role of British forces
there reflected in opinion polls”. By mid-June 2010 the British had lost 300 troops since 2001. By
August 2009 more than half of Americans opposed the war and over 70 percent of Democrats had
turned against it (Packer 2009, 45).

34 Janice Tibbets, “Tories Attack Claims They Know of Torture”, in: Calgary Herald, 20 November
2009. Richard Colvin, a foreign service official who was in Afghanistan during the period discussed
(2007), confirmed that the Canadian military were aware of the torture and abuse and were complicit
in it by continuing to hand over prisoners.



In a major media piece on “Canadians re-imaging their country as a military
nation” Michael Valpy, a long-time columnist for The Globe and Mail, argued
that “our national mythology has moved beyond the idea of peacekeeping and
embraced the culture of the warrior”®>. He pointed out that this has come about
because of the valorization of the military in its combat role in Afghanistan, a
valorization promoted by the ruling Conservative Party. And yet this valorization
and glorification of Canada as a military nation has come up against serious
contradictions in the Afghan situation — contradictions which keep surfacing. The
planned withdrawal in 2011, along with that of the Netherlands and Denmark in
the same year, challenges the essential meaning of that image and raises the
possibility of its reversal.

The Future of Canada’s Involvement in Afghanistan

There are a variety of factors that are relevant to Canada’s role in post-2011
Afghanistan. Historically, Canadian government support for the US actions
in Afghanistan has been in place since 2001. Politically the matter has been
determined over the years by the continuance of minority governments in Canada
since 2004. Canada’s Liberal and now Conservative minority governments have
had to tread carefully — maintaining involvement in the war while limiting that
involvement financially and militarily because of the resistance to the war among
a significant percentage of the population. Should the current Conservative
government break the minority stalemate there is every likelihood that Canada’s
military involvement will continue at some level beyond 2011, since it would have
a majority in the House of Commons and could pass a contrary vote of Parliament.
Already the pro-war media in the country are calling for a continued military
presence. In late 2009 Bercuson wrote an op-ed piece for The Globe and Mail
titled “Don’t Head for the Exit”, in which he argued that the defeat of the Taliban,
in his eyes a laudable goal, requires “much greater military power”*¢ than already
present in the country. He went on to say that the war cannot be Afghanistanized
for many years, implying that foreign powers have to fight until victory. With the
Liberal Party in 2010 promoting a ‘training’ military presence as a kind of fig leaf
for withdrawal, more militarist figures are sounding the alarm over the withdrawal.
For example, two senators (a Conservative and a Liberal) called for a continued
military presence “to help Afghanistan stand on its own”¥. All this pre-withdrawal
‘debate’ is surely a sign of where government policy intends to go, whether there is
a minority or a majority Conservative government, or a Liberal one for that matter.

3 Michael Valpy, “Invisible No More”, in: The Globe and Mail, 21 November 2009, F1.
36 David Bercuson, “Don’t Head for the Exit”, in: The Globe and Mail, 21 November 2009, A17.

7 Pamela Wallin — Roméo Dallaire, “Our Afghan Mission is Not Finished”, in: The Globe and Mail,
23 June 2010, A17.



In the waning days of 2009 McChrystal, the American general in charge of the
war, was promising that by the time Canadian troops began to leave “we will have
reversed Taliban momentum”*, thereby making the Canadian departure feasible.
However, the Obama administration’s continued commitment to Afghanistan as
its new frontline war (replacing Iraq) and the new militarization of the Canadian
national image could mean that the withdrawal will be more symbolic than real.

Peacemaking and Counterinsurgency Warfare: A Conflict in Terms

It is important to understand that a change in national orientation has occurred
and that there continues to be a struggle between Canada’s former identity and
its current one.* The factors that have influenced that change and that struggle
need to be understood in order to develop a strategy that can return Canada to a
closer identification with its former Cold War role as a peacekeeper rather than its
post-Cold War role as a warrior state.

First, there needs to be a widespread acknowledgement that Canada’s role in
Afghanistan has been one of counterinsurgency warfare ever since the presence
of its Special Operations forces in December 2001 and that the training of
Afghan military and police in a post-2011 scenario continues to be part of a
counterinsurgency strategy. Defining Canada’s role in defeating the insurgency
as peacemaking is a conflict in terms because it is the securitization project itself
that is fomenting the insurgency. The French Deputy Ambassador in Kabul was
quoted in the French media as stating that “[t]he military presence of the coalition
is part of the problem, not the solution™®. Acceptance of such a position would
result in a re-orientation for Canada, but this is something that neither the current
government nor the Canadian military is willing to acknowledge.

Second, the reality of counterinsurgency warfare implies that it can take a
long time. Two respected academic researchers, Stein and Lang, have stated
frankly that the Canadian public needs to be informed that the war will take “a
generation™!. With Canada already in place since 2001, and considering that
a generation is anywhere from 17 to 22 years, we can expect that fighting will
continue until at least 2018 and probably beyond. The last time that Canada fought
a counter-insurgency war was 110 years ago when it participated in the Boer War

38 Gloria Galloway, “McChrystal Not Worried by Canadian Pullout Plans”, in: The Globe and Mail,
17 December 2009, A8.

3% Cf. Lloyd Axworthy, “Time for a Civilian Surge”, in: The Globe and Mail, 17 December 2009, A23.

40 Mike Blanchfield, “Little Progress in Afghanistan: General”, in: Calgary Herald, 2 October 2008,
A15.

“ Stein — Lang 2007, 297.



in South Africa at the end of the 19" century. The public’s appetite for such a long
commitment differs from that of the pundits and the rhetoric-prone politicians.

Third, the promise of peace, interpreted as a stable state of security and
development, at the end of a successful counterinsurgency has become less
likely with each year. The term ‘Vietnam War’ with its connotations of defeat is
appearing more frequently in commentary.*> The implication is that the insurgency
will triumph at some point. The underlying arguments for this include the existence
of a safe haven in Pakistan for the insurgents, similar to North Vietnam in that
other war; the inability of the US military to maintain an occupation of Iraq and
Afghanistan plus Pakistan without initiating a draft, which was the main stimulant
for opposition to the Vietnam War; and finally, the belief that any attempt to offload
the war to the Afghan government and its military would result in disaster similar
to what happened to South Vietham’s government and military.®

What this basically means is that peacemaking through counterinsurgency
warfare is a contradiction in terms for two fundamental reasons. First, war, and
by extension peacemaking as war, has as its objective the victory over an enemy.
It is an either/or situation. In a win/defeat paradigm everything must be done to
ensure eventual military victory no matter the cost to the local population. This
is truly a horrible way to achieve peace. Second, a counterinsurgency waged by
a foreign occupying force appears illegitimate in the eyes of the population it is
meant to secure because the foreign force’s actions are viewed as having that
force’s own self-interest at heart. Malalai Joya, the young Afghan parliamentarian,
summarized the occupation as being a way of having, “[...] access to the gas and
oil of the Central Asian Republics. They are not there for my people. They are
there for themselves™*. The contradiction that counterinsurgency warfare creates
between the goals of the population living in that war and the goals of the foreign
military forces fighting that war means that peace recedes further and further.
Only when these fundamental contradictions are resolved or removed can the
path toward peace be regained.

42 Gordon Gibson, “Winning in Afghanistan Sounds a Lot Like Winning in Vietnam”, in: The Globe
and Mail, 23 April 2009, A13.

4 The Afghan National Army is controlled by Tajik elements, whose Northern Alliance moved into
Kabul in 2001 with the retreat of the Pashtun-controlled Taliban. The Tajik tribal elements make up
only one third of the nation’s population. Even with U.S. support they would probably lose the civil war
to the Taliban. Erhart and Kaestner claim that “from the beginning the ANA has been built up as a US
auxiliary force rather than the army of the Afghan state” (Hans-Georg Erhart — Roland Kaestner, “The
International Commitment in Afghanistan”, in: Erhart — Pentland 2009, 143).

4 Verma 2009, A12.



Canada’s Duty to Protect and Afghanistan as a Peace Project

The move from the military approach to a political one that would reduce the
level of conflict entails a transformation of the meaning the Canadian government
and media have attached to the term Taliban. Negotiation implies legitimacy and
recognition. Re-branding the insurgency away from terrorism is a requirement
for both peacebuilding and peacekeeping. Any political solution means that
Afghanistan will be left to the Afghanis to govern, which means an end to the
occupation. However, United States policy for a military solution remains firmly
in charge. As Stein and Lang argue, “Canada can do little on its own to reverse
the factors that cripple any prospect of [military] success™. Yet Canada remains
wedded to a military solution by agreeing to maintain a reduced military presence
in Afghanistan in a training capacity. Even a reduced military training mission for
2012-2014 remains part of the military identity that the Harper government has
fostered. There is no fundamental change.

Peacekeeping, peacemaking, and peacebuilding require a significant component
of non-belligerency to exist, such as a truce or a ceasefire agreement or even
a unity government. To date the war has not been an exercise in peacemaking
because it has generated more war than peace. Establishing a peacekeeping
force with Canadian participation in Afghanistan that would separate two now
non-warring sides is a possibility but one in which the unity of the country would
be undermined. The option of peacebuilding is also problematic because of
Canada’s decade-long role as a belligerent in the Afghan War. Its credibility as a
peacebuilder has suffered. Nevertheless, only a military withdrawal would allow
Canada to reposition itself in a different role. But what would be the motivation or
the national self-interest in becoming a peacebuilder, when, for a decade, Canada
has worked tirelessly to become a military presence praised by the US? Only with
a drive to create a new self-image and a redefinition of its international role would
Canada move in this direction.

Peacebuilding in Afghanistan offers Canada a way of disassociating itself from
American and Western imperial goals — the clash of civilizations scenario — and
becoming a recognized player in post-conflict peacebuilding. Canada would have
to see its withdrawal as contributing to the creation of a post-conflict situation,
hurrying that condition along, rather than perpetuating the current one. Unless
Canada selects this option it will be haunted by our ongoing contribution to
ensuring that Afghanistan remains a war-torn ‘failed state’ for years to come. If
Canada put into practice its responsibility to protect populations from war, then
it would end its peacemaking military intervention and replace with a civilian
peacebuilding one. An editorial contribution to the Calgary Herald at Christmas

4 Stein — Lang 2007, 296.



in 2009 stated that “we [Canada] should look at the world through our own eyes,
not those of our neighbours [...] [and] shift from a reactive to a proactive stance
on global affairs™. It called for a Canadian rather than an American-oriented
foreign policy. Afghanistan is the ground which cries out for this re-orientation.
And there has been a recent example of the kind of work in which the Canadian
military does receive widespread public support, such as the assistance it gave to
Haiti after the devastating earthquake of 2010. While the ‘warrior spirit’ has been
cultivated by the government and the military during the Afghan War with tens of
thousands of Canadian troops spending some time there, recent polls carried out
by the Department of National Defence indicate that Canadians want a return to
our former peacekeeping identity.*’” That public consciousness has retained its
attachment to peacekeeping over peacemaking, suggests that peacebuilding is
an appropriate response to the post-2011 withdrawal. Unfortunately, the US will
be waging an escalating counterinsurgency war in Afghanistan over the coming
years, which could undermine the chances of an effective peacebuilding strategy.
Supporting a political solution in Afghanistan is the prerequisite for a sustained
Canadian effort in peacebuilding. To date Canada has remained firmly in the
military camp.

46 Kris Kotarski, “Sinking Reputation”, in: Calgary Herald, 28 December 2009, A12.

47 http://lwww.680news.com/news/national/article/73689-ottawa-military-alike-wondering-what-
comes-next-after-afghanistan?ref=topic&name=TIFF &title=, accessed 14 September 2011.



The Comprehensive Approach —
A Way to Operationalize It in (Post-) Conflict Scenarios

Thomas Starlinger
Austrian Armed Forces

Résumé

L’approche compréhensive, en tenant compte de I'ensemble des acteurs nationaux
et internationaux concernés ainsi que de la situation politique, sociale, économique et
sécuritaire d'une région donnée, est la clef du succés dans toute mission de consolidation
de la paix et de renforcement de I'Etat. Ces missions comprennent quatre champs d’action :
la ‘sécurité civile’ — et donc également la ‘responsabilité de protéger’ —, la ‘gouvernance’,
I*économie et I'infrastructure’, et le ‘systéme social’. Sans une approche compréhensive
respectant tous les facteurs et acteurs d’'importance dans une mission internationale, les
ressources se trouvent utilisées inefficacement, les conditions de vie ainsi que la sécurité
de la population civile se détériorent ou ne s’améliorent que trés lentement — et ce d’autant
plus que la mission s’éternise. Atteindre les buts de ‘sécurité’ et de ‘développement’
dépendra donc d’'une opérationnalisation réussie d’'une approche compréhensive. Cet
article présente une méthodologie possible (par exemple le mécanisme Blueprint) ainsi
que des outils appropriés pour mener a bien une telle opérationnalisation.

Introduction

The principle of the Comprehensive Approach is simple: If you are planning any
action in a post-conflict scenario (within or parallel to an international mission)
with the aim of stimulating and supporting the development of the region, it is
essential to take into account the efforts of all other actors involved (including
those in other fields of development). Since all efforts inevitably overlap, intersect,
interact, and influence each other — positively or negatively — the best way forward
is to co-operate and develop a common master plan. Taking a comprehensive
approach means taking into consideration all national and international actors as
well as the political, social, economic, and security situation in a given region; the
approach represents the key success factor for State-/Peace-Building. Next to
‘Civil Security’ — and thus also the Responsibility to Protect (R2P) — the four fields
of development within this task include ‘Governance’, ‘Economy & Infrastructure’,
and the ‘Social System’.? Without a comprehensive approach involving all relevant
actors and factors in an international mission, resources are used ineffectively and

! As conceptual basis a four-pillar model is used; the four pillars being Civil Security, Governance,
Economy & Infrastructure, and Social System. In general, there is a broad common understanding of
the main fields of development; some models simply further subdivide one pillar or another.



the living conditions as well as the security situation of the civil population either
deteriorate or improve only very slowly the longer the mission lasts. Unfortunately,
this seems to be the case in many areas around the world: from Haiti to the Horn
of Africa, from the Balkans to the Middle East, from Iraq to Afghanistan.

The need for a comprehensive approach is reflected in the opinions and
assessments of various official bodies and experts. The 3C (Coherent, Coordinated
and Complementary) Conference Report states in its case study on Afghanistan:
“No security without development and no development without security. An
integrated approach across security, governance and development efforts is
required, and between all local and international partners in support of the Afghan
Government and the Afghan people.”? A Force Commander of the United Nations
Stabilization Mission in Haiti (MINUSTAH) stated: “At the very beginning security
was fundamental to the country’s development. After a time, development became
fundamental to sustain the security level achieved. [...] the delay in development
keeps the security situation fragile and permanently at risk.” A managing director
of the World Bank stressed: “Strengthening the coordination and complementarity
of development, diplomatic and security support to countries moving from fragility
to resilience will enable these countries to successfully confront the enormous
challenges of poverty and personal security.” As is visible in these quotes,
‘Security’ and ‘Development’ are obviously inseparably compounded with each
other, and achieving them will depend on a successful operationalization of the
comprehensive approach.

International Developments

The UNSC (United Nations Security Council), in its Resolution 1894 (Protection
of Civilians), emphasized the need for a comprehensive approach among the
member states as well as for its own organizations, in order

[...]to facilitate the implementation of protection mandates through promoting economic
growth, good governance, democracy, the rule of law, and respect for, and protection
of human rights, and in this regard, [the Security Council] urges the cooperation of
Member States and underlines the importance of a coherent, comprehensive and
coordinated approach by the principal organs of the United Nations, cooperating with
one another and within their respective mandates.®

2 3C (Coherent, Coordinated, Complementary) Conference Report, “Improving Results in Fragile
and Conflict Situations”, Geneva, 19-20 March 2009, 23, in: http://www.3c-conference2009.ch/en/
Home/The_Conference/media/3C_Conf_Report_v6.pdf, accessed 13 May 2010.

3 Carlos dos Santos Cruz cited in 3C Conference Report 2009, 25.
4 Juan José Daboub cited in 3C Conference Report 2009, 7.

5 UNSC Res. 1894, 11 November 2009, adopted at 6216 meeting, para. 28, 6-7, in: http://daccess-
dds-ny.un.org/doc/UNDOC/GEN/N09/602/45/PDF/N0960245.pdf?OpenElement, accessed 13 May 2010.



In a similar vein, the OECD (Organization for Economic Cooperation and
Development) developed ten “Principles for Good International Engagement
in Fragile States & Situations”, which also state that “[tlhe long-term vision
for international engagement in fragile states is to help national reformers to
build effective, legitimate, and resilient state institutions, capable of engaging
productively with their people to promote sustained development™. Principle 8,
“Agree on a practical coordination mechanism between international actors”,
reads:

Where possible, it is important to work together on: upstream analysis; joint
assessments; shared strategies; and coordination of political engagement. Wherever
possible, international actors should work jointly with national reformers in government
and civil society to develop a shared analysis of challenges and priorities.”

Out of the six recommendations of the Geneva 3C® Conference Report®, the
second recommendation “[...] to respond in a timely and appropriate manner to
the evolving situation in the partner country”, includes the requirement of “[...]
foster[ing] the use of shared tools and methodologies for assessment, planning,
monitoring and evaluation™°.

The OECD-DAC™ High-Level Meeting on 26-28 May 2009 agreed on the following:

6 Organization for Economic Cooperation and Development (OECD), “Principles for Good
International Engagement in Fragile States & Situations”, April 2007, 1, in: http://www.oecd.org/
dataoecd/61/45/38368714.pdf, accessed 13 May 2010.

7 OECD 2007, 3.

8 3C Conference Report 2009, 8: “3C is understood as the common fundamental requirements
of whole-of-government and whole-of-system approaches and focuses on the required results rather
than questions of mandate, resources and leadership. Main dimensions are: Enhanced strategy,
policy and operational coherence, both among different external actors as well as with partner country
policies and priorities; Improved coordination among all actors involved, both at headquarters and
field level; Strengthened complementarities through a ‘division of labour’. It moves beyond the earlier
3D concept (diplomacy, defence and development) to call upon all actors — irrespective of the degree
and mode of their involvement — to work jointly to define and implement coordinated activities to
reach shared State-Building and Peace-Building objectives. 3C refers to the international community,
bilateral donors as well as partner countries.”

i Nearly 300 participants including policy and decision-makers representing different policy
communities and coming from OECD, United Nations, World Bank and NATO as well as 40 donor and
partner countries, selected think tanks and civil society organizations.

0 3C Conference Report 2009, 16-17.

" OECD, “DAC Information Note on the Peer Review Process for Peer Review Participants”, in:
http://www.oecd.org/document/60/0,3343,en_21571361_37949547_37976444_1_1_1_1,00.html,
accessed 26 July 2010: “The Development Assistance Committee (DAC) functions as a forum where
bilateral donors come together to exchange experience and to address issues of common interest
or concern. Its overarching objective is the continuous improvement of Member efforts in all areas of
development assistance, through the exchange of best practices and the promotion of co-ordination
and collaboration among members. In order to promote the process of learning, the DAC periodically
(every 3-4 years on average) undertakes reviews and assessments of all Member development
co-operation systems. This is done with the intent of promoting continually improved development



[tihat members would follow-up on the implementation of the commitments reached
at the 3C Conference;

that options for undertaking whole-of-government peer reviews on conflict and fragility,
building on the DAC Peer Review process, would be explored;

that relevant sessions of the senior-level meeting of INCAF'2 will be open to non-
development policy communities, including NATO and the whole of the UN;

that the whole-of-government participation in ongoing multi-stakeholder meetings
on monitoring the implementation of the DAC Principles for Good International
Engagement in Fragile States and Situations and the International Dialogue on
Peace-Building and State-Building would be strongly encouraged.'

In March 2010, the EU-Military Committee (EUMC) stressed in its Military Advice
to the Political and Security Committee (PSC):

[tlhe need for an inclusive and active development process to ensure that all relevant
elements of a Comprehensive Approach are fully addressed in a timely manner.
Overall, this will require top-level governance, project management to ensure
coordination and integration with other key projects, and a methodology to ensure
horizontal collaboration.™

On 18 May 2010, the PSC noted in its conclusions the military contribution to
the EU’s comprehensive approach; it stressed that the EU-wide comprehensive
approach remains a central element of the EU’s crisis management under the
leadership of the High Representative; and tasked the Crisis Management
Planning Directorate (CMPD) to further reflect on this issue in consultation with
the relevant civilian and military actors, including the Commission, and to report
back to the PSC as soon as possible.

There is obviously a broad agreement among the various actors on how the main
elements of the comprehensive approach can be understood in theory, as well
as on the need for a practical coordinating mechanism; however, so far neither a
common methodology nor tools have been developed. In the following chapters
a possible methodology (Blueprint Mechanism) as well as appropriate tools for
a successful operationalization of the Comprehensive Approach are introduced.
Just as blueprints are applied to building a house, the suggested Blueprint
Mechanism could be applied for a broad array of circumstances, ranging from
the situation in Haiti to that of the Balkans; from African hotspots to Afghanistan.

co-operation practices in a complex and rapidly changing environment. Recommendations and
suggestions for improvement are extended, and a follow-up is done in order to ensure that lessons are
translated into improvements in the practices of DAC Member development co-operation programmes
and policies.”

12 The International Network on Conflict and Fragility (INCAF) brings together experts from
governments and international organizations on issues of peace, security, and governance.

1. 3C Conference Report 2009, 4.

' Council of the European Union, “Military Advice on the further Handling of the Comprehensive
Approach to EU Crisis Management”, 8169/10, LIMITE ESDP/PESD, COSDP 262, 30 March 2010, 2.



Relevant discussions and decisions of international actors/organizations as well
as experiences from various missions are embedded in the considerations.

The Comprehensive Approach — Dependencies of the Four Fields of
Development

Economy & Infrastructure
Social System
Healthsystem, Education, etc.

Civil Security
Governance
Leg., Executive, Judicative

United Nations Security Coﬁncil Resolution 1894

Figure 1: The Four Fields of Development as Pillars in the Task of State/
Peacebuilding (Thomas Starlinger)

The four fields of development (1. Civil Security, 2. Governance, 3. Economy &
Infrastructure, and 4. Social System) must not be seen in isolation from each
other. Moreover cross-cutting principles' and high-level trade-offs have to be
considered. The OECD Director of the Development Cooperation Directorate
stressed:

Whole-of-system (and whole-of-government) approaches are not a matter of choice.
Around one fifth of the world’s countries require attention. Not just aid. The regional
and international spill over effects from these countries — violent conflict, instability,
organized crime, migration, human trafficking, and public health — continue to resonate
widely beyond the development community.'®

1’ United States Institute of Peace (USIP) — United States Army Peacekeeping and Stability
Operations Institute (PKSOI), Guiding Principles for Stabilization and Reconstruction, Washington
(DC), United States Institute of Peace Press, 2009, 12, in: http://www.usip.org/resources/guiding-
principles-stabilization-and-reconstruction, accessed 26 July 2010: “Cross-Cutting Principles Apply to
Every Actor Across Every End State — No Matter Who You Are, International or Local; Where You Are,
in the UN Security Council or in a Host Nation Municipality; or What You Are Doing, Running a School
or Creating a new Banking System.”

6 Richard Carey cited in 3C Conference Report 2009, 11.



The OECD furthermore stated:

Donors need to pay greater attention to how the combination of their interventions — the
mix of aid instruments, advocacy of systemic reforms in governance and programmes
to build capacity across state functions — affect the capacity and processes involved in
the articulation and implementation of policy in the states where donors are working."”

That the various fields of development are strongly interrelated soon becomes
obvious. Strengthening national capacities (police and military forces) to ensure
a safe and secure environment in the ‘Civil Security’ field of development is
directly linked with building up legislative, executive, and judicative structures in
‘Governance’. In addition, how quickly the International Community can reduce
its involvement in this latter field depends very much on successful development
of the internal security structures. In terms of aiding the development of a ‘Social
System’, it is very clear that ensuring good education and training also requires
the availability of the relevant jobs, which in turn is based on a self-sustaining
economy in the field of development ‘Economy & Infrastructure’. The motivation
of foreign investors to strengthen the development of ‘Economy & Infrastructure’ is
very much related to the issue of legally based ownership and as such dependent
on adequate progress in the development of ‘Governance’. And if the ‘Social
System’ and ‘Economy & Infrastructure’ are deteriorating, social unrest will
consequently follow and become a threat to ‘Civil Security’.

Figure 2 shows the reciprocal influence of the fields of development as it is
addressed in the OECD-recommendation (cf. in quote 17).
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Figure 2: Fields of Development and Mutual Influence (Case Study:
Kosovo) (Thomas Starlinger)

i Organization for Economic Cooperation and Development (OECD), Do No Harm. International
Support for Statebuilding, 11 January 2010, 22, in: http://browse.oecdbookshop.org/oecd/pdfs/
browseit/4310041E.PDF, accessed 13 May 2010.



As is evident from the colossal failure in Kosovo, the cross-pillar approach is
rarely — if ever — applied. How else to explain that after ten years of international
investment totaling some 4 to 5 billion Euro,'® the youth unemployment rate (under-
30s) is around 76%7?'® Moreover, the average monthly salary is approximately 200
Euro® and there is still no reliable electrical power and potable water supply. All
these deficits plague a country that is a mere 10,908 square kilometers large.?'

Unfortunately, this example is not just restricted to Kosovo — it is applicable to many
countries where the International Community is engaged. A recently published
OECD report “Do No Harm: International Support for State-Building”, which is
based on six case-studies (Afghanistan, Bolivia, Democratic Republic of Congo,
Nepal, Rwanda, Sierra Leone), states: “Generally, donors lack the knowledge of
local politics, of the balance of power between locally contending groups and
elites or how they are linked to the centre, so support in this area is often blind and
therefore in danger of provoking unintended outcomes.”?? This mismatch between
the bottom-up approach (locally launched projects) and the top-down approach
(countrywide strategies) means that efforts to help can do more harm than they
contribute to development, as is visible in Kosovo as well as in other cases such
as Afghanistan: “Increased funding through PRTs — if not carefully integrated with
Afghan institutions and programs working in the province — can do damage to the
nascent institutions of sub-national governance and delay our exit strategy.” 2

On the other hand, deteriorating living conditions — such as those mentioned
above — can cause a spiral of violence and a backlash to the security situation of
the civil population: Youth unemployment rates of 80% provide a fertile pool for
terrorist groups and organized crime as well as a high potential for social unrest. As
a way out of this dilemma, the OECD report introduces “Sector-Wide Approaches
(SWAps)” which represent a holistic approach across the fields of development.
First experiences in countries like Nepal and Rwanda show that

[tihese programmes all tend to reduce transaction costs in dealing with donors, build
capacity within the state for planning budget management, monitoring and evaluation

18 To date, there is no reliable overview available on how much has been spent in which areas so
far — a rather unacceptable status from a taxpayer’s view.

1 The World Bank, “Youth in Jeopardy: Being Young, Unemployed, and Poor in Kosovo — a
Report on Youth Employment in Kosovo”, 2 September 2008, iv, in: http://siteresources.worldbank.
org/INTKOSOVO/News%20and%20Events/22017125/Kosovo_Youth_Employment.pdf, accessed 26
July 2010.

20 The World Bank, “Kosovo Poverty Assessment”’, 3 October 2007, 5, in: http://siteresources.
worldbank.org/INTKOSOVO/Country%20Home/21541686/KosovoPAvol1.pdf, accessed 26 July
2010.

21 Wikipedia, “Kosovo”, in: http://de.wikipedia.org/wiki/Kosovo, accessed 26 July 2010.

2 OECD 2010, 11.

= Mark S. Ward cited in 3C Conference Report 2009, 24.



and often promote new channels of interaction between social groups and the state.
They maintain decision-making processes within the state and therefore have neutral
or positive impacts on political processes.?

Supporting economic progress goes hand in hand with a considerable investment
in the development of civil society. “Sector-Wide Approaches have also provided
considerable room for dialogue between state officials and interest groups within
society, thus having a positive impact on both the political processes and state-
society relations that underpin State-Building.”?® In addition to these Sector-Wide
Approaches, clear and specific final goals, or end states, must be defined in the
four fields of development (cf. Figure 2):

- Civil Security: safe and secure environment

- Governance: functioning democratic institutions and rule of law
- Economy & Infrastructure: sustainable economy

- Social System: social well-being/social stability

These end states represent “the ultimate goals of a society emerging from a
crisis or a conflict”?; with the four fields working together towards the overarching
goal of establishing a self-sustaining state:?” To reach this long-term goal, the 3C
Conference Report stresses the need to

[glive priority to strengthening partner countries’ institutions and capacities at all
levels, including the local level, to enable the state to fulfil its core functions. Priority
functions include: ensuring security and justice, mobilising revenue and managing
budget and public finances, establishing an enabling environment for basic service
delivery, strong economic performance and employment generation.?

The OECD report emphasizes that “[d]Jonor countries’ support for disarmament,
demobilization and reintegration programmes needs to be based on an integrated

2 OECD 2010, 68.
% OECD 2010, 82.

26 Cf. Daniel Serwer — Thomson Patricia, “A Framework for Success: International Intervention in

Societies Emerging from Conflict”, in: Chester A. Crocker — Fen Osler Hampson — Pamela Aall (eds.),
Leashing the Dogs of War. Conflict Management in a Divided World, Washington (DC), United States
Institute of Peace Press, 2008, 369-389.

27 Safe and Secure Environment > Ability of the people to conduct their daily lives without fear of
systematic or large-scale violence.

Rule of Law > Ability of the people to have equal access to just laws and a trusted system of justice
that holds all persons accountable, protects their human rights and ensures their safety and security.
Stable Governance Ability of the people to share, access or compete for power through nonviolent
political processes and to enjoy the collective benefits and services of the state.

Sustainable Economy > Ability of the people to pursue opportunities for livelihoods within a system of
economic governance bound by law.

Social Well-Being > Ability of the people to be free from want of basic needs and to coexist peacefully
in communities with opportunities for advancement (USIP — PKSOI 2009, 9).

2 3C Conference Report 2009, 16.



military, economic, political and sustainability assessment, and open to flexible
approaches with a view towards long-term results and impact™°.

On the way to enabling the state to fulfill its core functions, all the actions within
and between the four fields of development need to be synchronized as they
mutually influence each other. Therefore, if goals are not carefully set on a timeline
with a short-, medium- and long-term view, strategies and measure in the different
fields can potentially even have a negative impact on the results of those from
other fields. The sequencing of priority actions and how they mutually affectand
reinforce each other has to be done with enough flexibility for a periodical or
occasional readjustment.

The Multi-Dimensional Aspect of the Comprehensive Approach

So far, the four fields of development have only been tackled from a two-
dimensional perspective. The complexity of the comprehensive approach must,
however, be considered in a multi-dimensional model “to identify behaviours and
structures and to assess strengths, vulnerabilities, and interrelationships. This
approach provides an examination of the engagement space as a system of
systems divided into four domains (Civil Security, Political/Governance, Economic/
Infrastructure, Social System)™°.

The model is applicable to all kinds of missions around the world, as Donald
Kaberuka, president of the African Development Bank, made clear:

This fragmentation of the nation and statebuilding process is artificial. Countries
emerging from conflict and with fragile states require all three types of intervention
simultaneously (security/peace keeping operations, humanitarian relief effort,
development programs) — not sequentially: potable water must be available, children
must receive an education, crops must be harvested, at all times, whether there is
conflict or not.?!

Considering the holistic aspect of the comprehensive approach it is evident that
an appropriate mechanism (Blueprint Mechanism) and the corresponding tools
are required to cope with the complexity a number of factors involved in the type
of situation this approach is meant for.

2 OECD 2010, 24.

30 North Atlantic Treaty Organization (NATO), “Bi-Strategic Command, Pre-Doctrinal Handbook
(Effect Based Approach for Operations)’, NATO unclassified releasable to EU/UN/OSCE/NATO
Partner Nations, December 2007.

81 Donald Kaberuka cited in 3C Conference Report 2009, 20.



Political- Governance

Vulnerabilities

Economic

‘ Links

[ Elements ]/. -

Relationships

Social

Weaknesses

System

Figure 3: Multi-Dimensional Aspects of the Comprehensive Approach (Thomas
Starlinger)

The Blueprint Mechanism and Its Tools

If we take a critical look at the reality of state- and peacebuilding projects, we will
see a large number of different actors acting without a comprehensive situational
awareness of ‘What is being done by whom?’, ‘Who is accountable for what?’, or
‘How much has been achieved so far?’; the upshot of which is that their endeavors
sometimes do ‘more harm than good’.*? If we compare this to building a house,
we soon realize that in our private lives we would never accept such a disorderly
approach and chaotic situation: Who would build a house without a blueprint and
without a project plan? Who would accept simply having a bunch of companies
on our construction site, hardly communicating with each other and working on
the basis of their best guesses? Certainly we would consider such an approach
as waste of money, time, and efforts. To ensure that the work on the ‘construction
site’ of state- and peacebuilding is efficient as well as effective, the main criteria in
operationalizing the comprehensive approach are:

- aclear and up-to-date overview of projects and their status as a sound basis
for an efficient monitoring and evaluation system;

- avoidance of overlaps between projects and duplication of efforts to ensure
increased aid efficiency;

% OECD 2010, 20.



- unified processes for the establishment of sector strategies leading to
common objectives to fulfill the requirements;

- evidence across the timelines so that needs are met taking into account
actual and planned donor assistance;

- an action plan with priorities and benchmarks enabling static/dynamic
planning as well as the measurement of progress;

- a comprehensive management system based on a complete, constantly
updated and publicly accessible database;

- the use of a commonly and interoperable reporting system providing ideal
preconditions for Sector Working Groups;

- an efficient interface between local government and development partners
ensuring full ownership as well as accountability.

In concrete terms, the proposed Blueprint Mechanism, which is based on the
above-mentioned criteria, consists of four main tools:

- Blueprint Document (to serve as an overview and framework of all efforts in
the designated area);

- Sector Strategies and Static & Dynamic Planning (to harmonize various
efforts);

- Knowledge Development Process (to manage the different efforts in the four
fields of development);

- Interoperable Reporting System (an ‘Executive Summary’ for up-to-date
information and data at a glance).

Tool 1: Blueprint Document

The Blueprint Document with its four fields of development is broken down to
the respective level of detail on which the projects could be pinned. Based on
workshops with various international actors in Kosovo, it provides a clear and
updated picture of all ongoing projects, overcoming overlaps and the duplication
of efforts. The four fields of development could contain the following subfields:

Civil Security (End state: safe and secure environment):*

- safe and secure environment/freedom of movement (e.g. border security,
support for civil authorities and 10s/NGOs, designated areas of interest,
demining);

33 “A safe and secure environment is one in which the population has the freedom to pursue daily
activities without fear of politically motivated, persistent, or large-scale violence. Such an environment
is characterized by an end to large-scale fighting; an adequate level of public order; the subordination of
accountable security forces to legitimate state authority; the protection of key individuals, communities,
sites, and infrastructure; and the freedom for people and goods to move about the country and across
borders without fear of undue harm to life and limb” (USIP — PKSOI 2009, 6-38).
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- prevention of a renewal of fighting (e.g. definition of parallel structures,
cooperation with local police, internal security system);

- interethnic stability; security sector reform (e.g. establishment of national
armed forces, establishment of national security force, stand down among
former warring factions).

Governance®* (End state: functioning democratic institutions and rule of law):*®

- legislative authority (e.g. establishment of legal framework, building of
legitimate executive institutions, development of systems of political
representation, democratic party system, promotion of free media, civil
society, and public access);

- judicative authority (e.g. reform of justice system, detention facilities);

- executive authority (e.g. monitoring court rulings and criminal prosecution,
development of police system, training and education of security forces,
customs services);

- public administration reform (e.g. establishment of a functional, effective
public administration, e-governance, implementation of policies and laws in
compliance with EU standards, property);

- rule of law (e.g. human rights, independent judiciary).

Economy & Infrastructure (End state: sustainable economy):

- basic infrastructure (e.g. power supply, gas/oil supply and heating systems,
water supply/management, sanitation); transportation (e.g. road network,

34 “Stable governance refers to an end state where the state provides essential services and
serves as a responsible steward of state resources; government officials are held accountable through
political and legal processes; and the population can participate in governance through civil society
organizations, an independent media, and political parties. Stable governance is the mechanism
through which the basic human needs of the population are largely met, respect for minority rights is
assured, conflicts are managed peacefully through inclusive political processes, and competition for
power occurs nonviolently. National and sub national government institutions may work with a range
of non-state partners to provide some of the government functions” (USIP — PKSOI 2009, 98).

3 “Rule of law refers to an end state in which all individuals and institutions, public and private,
and the state itself are held accountable to the law, which is supreme. Laws must be consistent with
international human rights norms and standards, legally certain, legally transparent, drafted with
procedural transparency, and publicly promulgated.190 This end state requires equal enforcement and
equality before the law, independent adjudication of the law, fairness in the application of the law, and
avoidance of arbitrariness. Access to justice — the ability of people to seek and obtain a remedy through
informal or formal institutions of justice — is a mutually reinforcing component of rule of law. The rule of
law requires the separation of powers and participation in decision-making. Rule of law is the ideal that
states strive for; stabilization requires urgent focus toward this end” (USIP — PKSOI 2009, 38).

36 “A sustainable economy is one in which people can pursue opportunities for livelihoods within
a predictable system of economic governance bound by law. Such an end state is characterized by
market-based macroeconomic stability, control over the illicit economy and economic-based threats
to the peace, development of a market economy, and employment generation. Economic governance
refers to the collection of policies, laws, regulations, institutions, practices, and individuals that shape
the context in which a country’s economic activity takes place” (USIP — PKSOI 2009, 132).



railway network, civil aviation, public transport);

media and information (e.g. TV, radio, internet, print media);

creation of viable workforce;

public financial management; public investment management; tax administra-
tion;

building of financial and economic institutions (e.g. investments of nations,
fiscal system);

environmental protection;

agriculture development (e.g. sustainable use of agricultural land, farm
restructuring, improvement of competitiveness, creating employment
opportunities, food safety, improvements to forest structure).

Social System (End state: Social wellbeing/social stability):%”

health system (e.g. funding, public health, treatment, health infrastructure,
education of medical personnel);

education (e.g. education system, educational quality, education of teachers,
school infrastructure);

basic needs (e.g. living conditions, average employment, basic supply needs);
peaceful coexistence (e.g. sustainable returns, internally displaced persons
and refugees, missing persons, minority situation, DPRE movement, DPRE
camps, support, free religious practice);

civil protection (e.g. interoperability of emergency services, protective
infrastructure, countrywide alarm system, exercises);

poverty alleviation and social stability (e.g. social network, international
support); gender issues (e.g. gender equality, monitoring of violence against
women and children, trafficking, exploitation);

religious authorities (e.g. separation of power, inter-religious dialogue, cultural
heritage).

On the basis of a ‘common language’ and in regard to the 3C Conference Report
this Blueprint Document would:

37

[...] develop and maintain a clear understanding of all commitments and investments
made, as well as of all capacities available at both the national and international
community ends, with a view to optimizing their utilisation, based on comparative
advantages, while also identifying clear but sometimes shifting priorities and aiming to
avoid duplication of efforts and to bridge critical gaps.®

“Social well-being is an end state in which basic human needs are met and people are able to

coexist peacefully in communities with opportunities for advancement. This end state is characterized
by equal access to and delivery of basic needs services (water, food, shelter, and health services), the
provision of primary and secondary education, the return or resettlement of those displaced by violent
conflict, and the restoration of social fabric and community life” (USIP — PKSOI 2009, 162).

38

3C Conference Report 2009, 20.



Furthermore the Blueprint Document would support cooperation among all actors,
as this:

[...] requires constant communication, dialogue, and negotiation among all actors —
international, host nation, government, and nongovernment. Communication involves
mechanisms for sharing and reporting information about goals and activities. Active
dialogue entails open exchanges between actors to facilitate a mutual understanding
that may lead to better cooperation.*®

Within the Blueprint Mechanism, the first tool (the Blueprint Document) alone
would contribute to an avoidance of overlaps between projects and the duplication
of efforts, and would also ensure increased aid efficiency.

Tool 2: The Establishment of Sector Strategies and Static and Dynamic Planning

The second tool allows actors to set up unified processes for the establishment
of sector strategies, which in turn help actors work together towards achieving
common objectives and fulfilling the requirements; it will also help establish an
action plan with priorities and benchmarks enabling static/dynamic planning as
well as the measurement of progress.

The USIP principles emphasize that “[a] shared strategic vision enables different
actors to work cooperatively toward the same goal. This vision is the ‘storyline’ that
must be communicated through mandates by leadership and with full participation
by the host nation population™®. During the Geneva 3C Conference it was stated
that “[t]he international community has great difficulties in harmonising the various
aid programmes and aligning them behind a nationally owned and shared strategy.
This applies not only for an overall development strategy, but equally to sectoral
strategies™'. The development of such a strategic vision — a ‘storyline’ — consists
of three main steps:

- See: What is today’s situation?
- Think: Define goals/objectives!
- Draw: Map a route to achieving the goals/objectives!

One step in this process that is of particular importance is determining beforehand
where there may be interference, conflict or other negative interaction. The OECD
points out that “[dJonor countries operating in fragile states where State-Building
is on the agenda need to undertake ‘dilemma analyses’ in order to identify
where strategic objectives contradict State-Building objectives; and where State-

% USIP - PKSOI 2009, 30.
40 USIP — PKSOI 2009, 30.
41 3C Conference Report 2009, 24.



Building objectives are themselves at odds with one another™2. As the first step
in the strategy development process, performing a dilemma analysis, such as a
‘Strengths — Weaknesses — Opportunities — Threat (SWOT)*? analysis would be
the most appropriate methodology.
The usefulness of a SWOT analysis is not limited to profit-seeking organizations. It
may be used in any decision-making situation when a desired end state (objective) has
been defined. Examples include: non-profit organizations, governmental units, and
individuals. SWOT analysis may also be used in pre-crisis planning and preventive

crisis management. It may also be used in creating a recommendation during a
viability study/survey.*

The following paragraph is an example of the application of the SWOT analysis in the
field of agricultural development. It was developed in 2008 within the southern sector
in Kosovo among various 10s, NGOs and representatives of the local administration.

Strengths

Good climatic condition for grains, fruit, and vegetables (wheat; grapes, water
melons; bell peppers, sugar beets, etc.), profits with fruit and vegetables,
water systems for irrigation available (additional projects ‘in the pipeline’),
traditional crafts by families, the region produces 80% of what it needs in
terms of consumption.

Weaknesses

Small fields/farms, no schools for farming, lack of modern agricultural
knowledge and equipment, lack of cooling and storage facilities, lack of food
industry, insufficient water system for irrigation, over-aged plants (wine plants),
monoculture, overproduction/summer season, lack of market facilities.

Opportunities

Marketing ‘Toscana of the Balkans’, quality standards/EU standards, build
up regional food industry, consulting for farmers in the fields of agriculture
techniques, farmers’ association, long-term solution for unemployment,
concentration on niche products, subventions.

Threats

Main focus on water-intensive plants, imports of cheaper fruit and vegetables,
production of mass instead of quality, old crusted structures of former farmers’
cooperatives, exploitation of river sand.

42 OECD 2010, 124.

4 The four elements of the SWOT analysis comprise the following content: Strengths are currently
existing attributes that are helpful to achieve the objective. Weaknesses are currently existing attributes
that are harmful to achieve the objective. Opportunities are potential conditions that are helpful to
achieve the objective. Threats are potential conditions which could do damage to achieve the objective.

44 Wikipedia, “SWOT Analysis”, in: http://en.wikipedia.org/wiki/'SWOT_analysis, accessed 12 July
2010.



The SWOT analysis not only draws a thorough picture of today’s situation, it
assists in the second step of the strategy development process: the definition of
goals and objectives. To overcome national and organizational obstacles “[d]Jonor
countries need to take account of the tensions between their strategic objective
and State-Building objectives in their interventions in fragile states as a first step
towards elaborating more coherent and constructive interventions™®. Mission
success is nothing less than the self-sustaining state. Therefore, the objectives
have to be broken down into measurable milestones, so called SMART (specific,
measurable, achievable, relevant, time-bound) objectives based on the SWOT
analysis.

The third step of the strategy development process, the mapping of a route to
achieving the goals and objectives, is the establishment of suitable milestones
and decision-making points. For this purpose, Measurements of Effectiveness
(MoE) have to be set up: “Effectiveness measures provide decision makers with
feedback on the impact of deliberate actions and affect critical issues such as the
allocation of scarce resources, and on whether to maintain or change existing
strategy.”® Furthermore:

A system of metrics translates lofty goals into measurable outcomes. The best goals
can be undermined by inadequate initial analysis that does not identify the drivers and
mitigators of conflict. Measuring progress allows continuous adjustments to strategy
and implementation to improve success. Ongoing measurements should contribute to
adjusting the goals, plans, and activities of all actors.*

Regarding the outcome of the measurement, “[a] system of metrics should not
measure success versus inputs, but rather outcomes. For example, rather than
measuring progress by number of police trained, the system should assess
whether there has been a reduction in crime™8,

By following the three steps of the strategy development process (SWOT analysis,
definition of goals and objectives, mapping of a route towards these objectives),
we can establish priorities, objectives, and action plans with benchmarks through
purely logical assessment; reaching the benchmarks allows us to proceed to the
next phase. The action plans would be sensitive to the changing environment and
would also ensure the participation of the local administration and population.
Thanks to the incorporation of the short-, medium- and long-term perspective,they
can also help to avoid or overcome potential conflicts between peacebuilding and

4% OECD 2010, 13.

46 Richard K. Bullock, “Theory of Effectiveness Measurement”, Dissertation, September 2006, IV, in:
http://www.au.af.mil/au/awc/awcgate/afit/bullock_effectiveness_measure.pdf, accessed 12 July 2010.

4 USIP — PKSOI 2009, 32-33.
4 Council of the European Union 2010, 38.



statebuilding as well as problematic political settlements: “Donor countries are
faced with trade-offs between supporting short-term measures to secure peace
and pursuing longer-term objectives of State-Building.”*

Regarding the alignment of countrywide strategies with those at the sectoral or
regional level, the Geneva 3C Conferences emphasized the following point:

Where governments demonstrate the political will to foster peace, security, human
rights, and development, but lack capacity, the international community should seek
to align assistance with country strategies. Where this is not possible because of
particularly weak governance or violent conflict, they should seek opportunities to
maximise alignment with plans developed in a participatory and inclusive manner at
the sectoral or regional level.®®

In developing joint strategies, the impartiality of organizations has to be ensured
as described by Behrens:

They [partner countries and international actors] should make use of the comparative
advantages of all different actors, while preserving the humanity, independence,
neutrality and impartiality of humanitarian aid. In the context where a peace operation
has deployed with a Security Council mandate, it should be ensured that it is part of
a whole-of system approach to Peace-Building in order to create the conditions for a
sustainable and lasting peace.®'

Using the suggested methodology to develop strategies, 10s, NGOs, partner
countries, and local administration, whilst preserving their independence and
impartiality, would be able to develop shared and down-to-earth peace- and
state-building objectives that are adjustable to the evolving situation, as well
as strategies that address the root causes of the preceding conflict and help to
ensure the protection of the population. On this basis, pre-feasibility studies for
possible projects could be launched, consisting of the following components:
“Market analysis and marketing concept (strategies, objectives); Material inputs,
Location and environment; Project engineering; Organisation and overhead
costs; Human resources (skills); Implementation scheduling; Financial analysis
and investment™®2,

Tool 3: Knowledge Development Process

An appropriate knowledge development process will consider the holistic
dimension of the comprehensive approach:

4 OECD 2010, 90.
50 3C Conference Report 2009, 18.
51 3C Conference Report 2009, 17.

52 Werner Behrens — P.M. Hawranek, Manual for the Preparation of Industrial Feasibility Studies,
Vienna, UNIDO, 1991, 352-354.



Using systems analysis, knowledge about the different political, military, economic,
social, infrastructural and informational aspects of the strategic environment
will be developed. This will allow a better understanding of the behaviour and
capabilities of key actors and their interaction within the engagement space.
The knowledge development process is continuous, adaptive, networked and
inextricably and seamlessly linked to systems analysis. Both rely on human expertise
and the exploitation of information technology.*

The knowledge development process is based on a complete and constantly
updated knowledge database which is publicly accessible (e.g. via Internet).
Rather than complicating matters, such a system should be employed as a
planning tool, comparable with the software game ‘The Settlers’, which could be
applied worldwide. It copes with the multi-dimensional aspects of the four fields
of development (Civil Security, Governance, Economy & Infrastructure, Social
System), their relationships and dependencies. A well-kept knowledge database
provides a continuous and comprehensive situational overview on which to base
a sound decision-making process. Moreover, this knowledge database allows
for a better understanding of the respective capabilities of key actors and their
interaction in the mission area.

Of course, the participation of all actors would be required to keep the knowledge
database updated: “Donor countries and multilateral agencies must provide
partner countries with complete, accurate, detailed and timely information on
their aid disbursements [...] and assist state officials in developing centralized
tools for accurately monitoring overall aid flows and their sectoral and regional
distribution.”™ As ‘return-service’ the knowledge database would offer all
management levels and actors in the field permanently updated formats for
overviews, reports, statistics, graphics, and presentations.

The third tool, the knowledge development process, will allow actors to handle
the complexity of the holistic approach within and across the four fields of
development. It will show whether needs at the regional level are being met or
not, take account of overall country strategies and their interdependencies as
well as consider actual and planned donor assistance. In addition, it will also
raise awareness of ‘blank spots’ in the fields of development that are not currently
being tended to, even though urgent measures are required. Last but not least,
the management system will also prevent the loss of knowledge caused by the
rotation of staff.

5 NATO 2007.
% OECD 2010, 22.



Tool 4: An Interoperable Reporting System

An interoperable reporting system enables the exchange of information on specific

topics between the various players:
Simplify and harmonise aid management to the extent possible by reducing the
number of aid coordination mechanisms and aid channels, and agreeing upon
common business practices. Each donor should try to adapt its representation in the
field in line with partner countries’ needs, and define clear lines of authority for its
various activities; practical approaches could take the form of joint offices, agreed
divisions of labour, delegated cooperation agreements, multi-donor trust-funds and
common reporting, and financial requirements.*

The fourth tool consists of a common format, with a one-page ‘visualized executive
summary’ and a ‘fact sheet’ with all the background information. The respective
information management is maintained by the above-mentioned knowledge
database. The ‘executive summary’ offers pertinent information at a glance: a
focused map view, a link to the relevant level in the Blueprint Document (Tool
1), major events, the five ‘Ws’ (Who, What, When, Where, Why), the end state,
next objectives/milestones to be achieved, and an assessment of the current
situation. The ‘fact sheet’ includes detailed information on background, end state,
actual development, assessment, and the next required steps toward the desired
end state. By using this tool all actors will be able to collect, analyze, and share
information in a far more organized manner, avoiding unnecessary duplication of
efforts. This will allow sector working groups (topically/geographically) to work in
a more effective and less time-consuming manner.

Interacting Triangle of State-/Peacebuilding

The suggested Blueprint Mechanism fully supports the ‘Interactive Triangle of
State-/Peace- Building’ consisting of the three cornerstones ‘transparency’,
‘ownership’, and ‘progress’. The mutual influence of the cornerstones guarantees
the most efficient use of all resources to reach the final goals of state-and /
peacebuilding in the shortest possible time frame.

Transparency — What is Being Done by Whom?

Transparency means more than just avoiding overlaps and duplication of efforts in
the development process; it also means limiting corruption:

Basic systems for accountability — both for the international mission and the host
nation — are critical factors for legitimacy. Accountability requires transparency. This

55 3C Conference Report 2009, 19.



means making government transparent for the population through media, civil society,
and other reporting mechanisms. Together, these are the basic building blocks for
any approach to limit the de-legitimizing corruption that often pervades war-torn
environments—both in host nation institutions and those of international actors.%

PROGRESS

How much has been achieved so far ?

Figure 5: Interactive Triangle within the Blueprint Mechanism (Thomas Starlinger)

The Blueprint Mechanism ensures full transparency through the Blueprint
Document, the joint SWOT analysis, and the development of strategies as well as
through the publicly accessible knowledge database.

Ownership — Who is Accountable for What?

The Blueprint Mechanism and its four main tools constitute an efficient interface
between the respective local government and the development partners, ensuring
full ownership and accountability. Through its inherent logic and transparency, the
Blueprint Mechanism in and of itself on its own ensures a coherent, coordinated,
complementary (3C) approach by all actors without imposing their interests on
each other. Furthermore, the top-down approach is linked with the bottom-up-
approach that takes into consideration the regional needs in the context of overall
country strategies with full participation of the local population. Even in the early
planning phase, the Blueprint Mechanism would be of enormous importance as
it enables:

[...] regularly updated joint assessments and analysis of the evolving situation,
challenges and trends, including crisis and risks dynamics. These joint assessments
should initially be as light and rapid as possible, including partner countries wherever
appropriate, and progressively become more comprehensive. They should involve
those responsible for security, political and economic affairs, as well as those

% USIP - PKSOI 2009, 17.



responsible for development and humanitarian assistance and other policy areas, as
appropriate.®”

Generally, the local government is accountable for the development of its own
country as well as for the efficient use of donor support. But at the same time, donors
should care that their financial resources — which, in the end, is taxpayer’s money
— are being invested effectively just as much as they care about the improvement
of the security situation of the local population which goes along with an effective
development in the areas governance, economy/infrastructure and social system.
“Host nation ownership and capacity means that the affected country must drive
its own development needs and priorities, even if the transitional authority is in the
hands of outsiders. Ownership requires capacity, which often needs tremendous
strengthening in Stabilisation & Reconstruction environments.”s®

The elaboration of strategies, action plans, and assessments has to be done
iteratively between the international actors and the respective country:

Maintain a continuous dialogue between the partner country and the international
community to ensure that their shared objectives are reflected in appropriate mutual
accountability mechanisms where relevant, such as comprehensive frameworks
detailing actions and resources required, associated with mutually endorsed
benchmarks, and submitted to regular mutual assessment reviews.

Through its interacting tools, the Blueprint Mechanism offers a transparent
interface between the local government and the development partners, ensuring
the full ownerships and accountability of both. Moreover, the establishment of
priorities and the corresponding funding of projects would follow a roadmap based
on short-, medium- and long-term strategies.

Progress — How Much Has Been Achieved so Far?

To identify how much has already been achieved and to adapt the action plans to
the changing environment it is necessary to:

[...] carry outjoint monitoring and evaluation of activities, including real-time evaluations,
more systematically, to the extent possible; these joint efforts should involve all relevant
departments/ministries/agencies of both the international community — bilateral
donors as well as international organisations — the partner country, and its civil society
as appropriate; they should also ensure that the respective perspectives of all these
actors are duly taken into account, and reflect the partner country’s priorities and
strategies.®

57 3C Conference Report 2009, 16.
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The Blueprint Mechanism and its tools, e.g. the knowledge database, will
allow actors to answer the question ‘What has been achieved so far?’ at each
development stage. Specifically the roadmaps, including milestones and
measurements of effectiveness, enable all players to make the right adjustments
at the right time on the basis of a short-, medium- and long-term strategies.

The Way Ahead: Development of a Comprehensive Approach Capability

If we describe the operationalization of the Comprehensive Approach as a
capability, this capability consists of the following five elements:

- Concept & doctrine

- Technology

- Readiness & deployability
- Organization & structure

- Education & training

Concept
& Doctrine

Equi t
T Readiness &

Deployability

Organisation
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& Training
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Figure 6: Comprehensive Approach and Capability Development (Thomas Starlinger)



First Step

To establish a sound conceptual and doctrinal environment, the Blueprint Document
needs to be developed generically. This would guarantee a broad participation of
all main actors as well as the merging of already existing information stored in
their various databases. “[...] the insights gained and best practices identified by
relevant international, regional and sub-regional organisations and bodies should
be promoted and disseminated; moreover, the expertise of the international,
national and local civil society should be fully mobilised.”®’

Second Step

To develop the generic knowledge database, measurements of effectiveness
as well as cross-cutting principles have to be identified. This would also include
the development of an interoperable reporting system. Whilst developing the
comprehensive approach capability, a better understanding of the Blueprint
Mechanism and its tools as well as its practical implications in the field like the
establishment of 3C platforms or information hubs will be achieved. “Promote
more systematic joint learning, training and capacity development activities across
agencies within donor governments, as well as among the various international
organizations operating in conflict and fragile situations.”s?

The development of a common Blueprint Mechanism and its tools will also have
a socio-economic impact on all the various actors involved. It will simplify and
harmonize the planning of aid management as well as its execution in the field.

The development of a Comprehensive Approach philosophy and the practical
measures to adapt the EU to a Comprehensive Approach will be founded in the
education, training, rehearsals and shared experiences of people and their work
teams. This will be an essential element of further developing a collaborative culture
and the trust necessary to rely on the contributions of others.5?

Final Goal

Ultimately, partner countries and international actors would have a generic
management tool with flexible parameters available to them. Such a “Blueprinter”
could be used for the planning and execution of various missions worldwide.
An adaptive controller device would set the respective starting point for actions
according to the specific situation/evaluation (e.g. Haiti, Chad, and Afghanistan).

61 3C Conference Report 2009, 9.
62 3C Conference Report 2009, 19.
8 Council of the European Union 2010, 24.



Conclusion

The successful operationalization of the Comprehensive Approach will be based
on the following key elements:

- thewillingness —and the sine-qua-non prerequisite — of all involved individuals,
departments, and organizations to implement the approach, which would
mean “[...] a real cultural revolution — breaking with conventional thinking,
and re-organising to be able to work together more effectively”®;

- the development of a common Blueprint Mechanism and tools to cope with
the multi-dimensional dependencies of the four fields of development (Civil
Security, Governance, Economy & Infrastructure, and Social System) as well
as to carry out concerted actions on the basis of joint strategies;

- a functioning interacting triangle of state- and peace-building, consisting of
the three elements transparency, ownership, and progress.

Afterthought

Recently, during a discussion on operationalizing the comprehensive approach
at the European Defense Agency (EDA), one participant raised the following
argument: “As everything seems so complex, we should simply accept the mess
and live with it.”®®* While we are busy discussing possible ways to operationalize
the comprehensive approach we should not forget that in many areas people are
suffering and dying because of said ‘mess’ — a ‘mess’ we are failing to overcome
due to individual or organizational preconceptions.

“There is no long-term security without development. There is no development
without security.”®®

8 Anders Fogh Rasmussen, speech at the 46th Munich Security Conference 2010, in: http://www.
securityconference.de/ Rasmussen-Anders-Fogh.459.0.htmlI?&L=1, accessed 13 May 2010.

65 “Operationalising the Comprehensive Approach”, meeting at the EDA, 19 April 2010.
66 Kofi A. Annan, “The address by UN Secretary-General Kofi Annan to the United Nations
Association of the United Kingdom”, Central Hall, Westminster, United Kingdom, 31 January 2006, in:

http://www.un.org/News/ossg/sg/stories/statments_search_full.asp?statiD=49, accessed 2 Septem-
ber 2010 .






Finding New Ways:
Protection and Stabilization Issues
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Résumé

Dans un environnement globalisé qui est selon toute apparence d’une imprévisibilité
violente, il doit exister un impératif implacable de conciliation et d’intervention active.
Nous ne vivons plus dans un monde dominé par des guerres interétatiques, bien que
cette possibilité existe encore, mais plutét dans un monde ou un différend idéologique et
culturel peut étre la cause de nombreux conflits. Il est trés peu probable que la solution
a de telles situations réside dans la seule réponse armée. Il doit aussi y avoir un effort
déterminé d’instauration de contact et de dialogue tout au long du cycle d’'un conflit et de
sa désescalade, peu importe a quel point ces efforts peuvent étre ardus et dangereux.
Ces initiatives devraient étre entreprises avec autant de vigueur que I'est la réponse par
I'agression. Les ripostes traditionnelles ont une viabilité et un champ d’action limités et
ainsi, en accordance avec le commentaire de Kofi Annan, “[...] cela nous a porté a remettre
en cause nos responsabilités et nos assomptions les plus basiques sur la nature méme
de la guerre et sur le prix élevé de la paix dans I'apres guerre-froide”. Cet article traitera
des agents post-conflit d’'une part et de I'entrainement des soldats-diplomates d’autre part.

The Pool of Post-Conflict Operatives

The reconstruction phase of a conflict naturally necessitates the involvement of
many players in theater (cf. Figure 1) as crisis response workers. Experience
has shown that it can be difficult to organize and focus such a diverse group,
especially when there is no clear common strategic aim, or when that aim is not
appropriate or viable for all operatives. The polarity of views, for example, between
military and non-governmental organizational actors can be marked and can raise
questions about the exact roles and objectives of the parties involved and the best
way to interact.

The Military Non-Governmental Organizations
Police [international/home nation] International Organizations

Legal advisors The Media

Political advisors Private Businesses

Figure 1: Variety of Actors in the Field



Evolving military doctrine in the United States and many NATO countries
encompasses an objective to play an active part in the post-conflict stage, and
not to just ‘defeat the enemy’ in a more traditional sense. This has led to friction
between the military, the police, and humanitarian workers in certain theaters
of operation (such as Afghanistan), since traditional areas of responsibility are
becoming blurred and indistinct.! At the very least these frictions can result in
misunderstandings or wounded pride, but at worst they can cause problems for
those who need to be helped. Save the Children cites a case where the delivery
of aid by the US-led coalition in Afghanistan’s Zabul province was accompanied
by leaflets calling upon civilians to provide intelligence information or face losing
the aid in future. Following protests from humanitarian agencies the leaflets were
withdrawn.?

How might it be possible for post-conflict support workers, ranging from the military
to one person with a truck of donated supplies, to work together in a mutually
cohesive manner? Aninitial, and rather simplistic, response is a change in mindset.
Human nature is such that organizations can become extremely insular in both
outlook and objective terms, and can lose the ability to see the ‘bigger picture’,
preferring to focus on their own needs and concerns. Whilst this is understandable,
and even effective, in non-conflict deployments, group cohesion and a concept
of ‘common partnership’ will prove beneficial in the complicated environment of
post-conflict reconstruction. Being tough on the problem, and not on the people,
focuses attention on the essence of the dilemma to be ameliorated, even if it
costs a degree of self-pride or forces interagency rivalry to take a back seat. Of
course, every operative has an individual mission and drive, but unless there is
an early recognition of the part that every player has to play in the greater ‘good’,
implicit frictions rapidly become explicit and necessarily destructive. Respect
and trust that each organization has its area of expertise and understanding,
which can be ‘pooled’ to inform and provide best practice in the field, is another
essential realization. A drive to ‘act’ rather than ‘appraise judiciously’ (albeit briefly
in crisis situations) can lead to poor communication, poor understanding, and poor
responses lacking in co-ordination and effectiveness. This is regrettable when all
parties are driven by the core motivation to protect, rebuild, and sustain.

A way to form a healthy post-conflict working environment is to use modern
communications as well as traditional meetings and negotiation structures to
discover who is in theater (not always obvious or overt), who needs what, who

! Cf. Save the Children, “Provincial Reconstruction Teams and Humanitarian-Military Relations in
Afghanistan”, September 2004, in: http://www.savethechildren.org.uk/en/docs/Provincial_Reconstruc-
tion_Teams_and_Humanitarian-Military_Relations_in_Afghanistan_2004_09.pdf, accessed 23 Octo-
ber 2010.

2 Save the Children 2004, 40.



will be the provider, and who will monitor, assess, and make secure. Regular
communications both at the ground level and at a wider operational level can help
to maintain focus, provide mutually useful information about each agency and for
each agency, and help to control the flood of requests and responses required.
It also limits the ‘us and them’ factor by raising understanding and recognizing
discreet areas of responsibility. The hosting and logistical requirements of arranging
such communications can be decided upon in each specific deployment, with the
main agencies alternating in taking the lead and initiative in information sharing
and communicating. To state what seems an obvious and constructive working
environment initiative, might appear simplistic, but in current circumstances
parties jostling for position at the post-conflict stage can supersede any integrated
response, and reduce effectiveness for all agencies. Even better would be the
formation of a ‘code of conduct and responsibility’ to aid all agencies in delineating
response prior to active involvement in any post-conflict reconstruction initiatives.
This ought to be formed at a strategic level, akin to the concept of writing a broad-
based mandate for agencies that would be non-context specific, but provide
general guidance for all parties once deployed. In essence, this would be an
inter-agency charter that all would construct and devise, and that would provide
guidelines on main responsibilities and roles. Once in theater, the fundamentals
would be already established, but would then allow for a flexibility of response and
delivery of context-specific initiatives. The formation of such a charter would take
time to define, and a high degree of effort to produce in the international arena,
but is likely to prove an effective tool on active operations.

Security Concerns

The deaths of five MSF (Médecins Sans Frontieres) workers in Afghanistan
in June 2004, and the spate of hostage taking of civilian construction workers
and humanitarian workers pose a significant threat to their ability to bring aid to
the civil community. Unlike the military or police, these workers are not armed
and do not have any real way to defend themselves and their missions, and
the impact of such acts has resulted in the withdrawal of active involvement in
on-going operations by organizations such as MSF, Save the Children, and the
UN. The post-conflict reconstruction community faces a serious dilemma; if the
tactic of targeting such ‘soft’ targets persists, then how might support to the home
nation be best effected without the presence of vital agencies? One argument
might be that, despite humanitarian agencies’ dislike of military involvement in
humanitarian work, in volatile circumstances the military might be the only agency
able to provide viable support. This is due to the fact that the military would have
the capability to defend themselves as they are armed, and can act in a more
aggressive manner if required to protect supplies or individuals. In situations
where a post-conflict dynamic remains inherently violent and an imperative for



human assistance exists, military delivery of such appears to be the only option.
NGOs (non-governmental organizations) stress that they do not want to arm
themselves, and that they wish to remain distinct from the military on operations in
order to carry out their own work in an effective manner. In fact, they tend to dislike
the military getting involved in any kind of humanitarian assistance. This is very
understandable, yet in the dangerous working conditions described the elective
departure of such organizations from theater leaves a vacuum that has to be filled
by someone else. Often the only ‘someone else’ left is the military. Therefore to
complain that the military should not get involved in humanitarian work is not to
see ‘the bigger picture’ in this instance: that is, getting the help to the people who
continue to suffer during episodes of violent response. If humanitarian agencies
are forced to leave due to a deplorable threat to their operatives, then their remote
guidance for the military in the continued delivery of aid could be beneficial and
supportive. In quieter post-conflict environments, such work/the delivery of aid
should remain the main responsibility of humanitarian aid organizations; however,
in volatile countries where workers are placed at unnecessary extreme risk, the
military has a capability to fulfill some of the aid responsibilities still required.
Humanitarian workers have not been targeted solely because they are believed
to be allied with the military (it has already been stated that they seek to remain
remote from the military on many occasions), but often due to more fundamental
antagonisms and cultural hatreds. The seizure of Margaret Hassan, the head
of CARE (Cooperative for American Remittances to Europe), in Iraq in October
2004 exemplifies this. In such circumstances it is important that humanitarian
organizations ask themselves the following question: Given that it is sensible and
right not to risk civilian aid workers in such situations, does it remain reasonable to
veto aid distribution and support being undertaken by another agency in a period
of volatility and during the necessary absence of established aid agencies, in
order for a degree of aid relief to be continued? This is a logistical and ethical
dilemma for all parties involved, and one that still requires an adequate solution.
As Barbara Smith commented:

Peacekeeping forces will not protect aid workers, local authorities will not protect aid

workers and, in some respect, the behavior of aid workers compromises their own
protection. There is no security for them.?

Dealing with Crises

When people or nations are in a state of crisis, there is an increase in general
tension, and if the situation cannot be resolved, then tension rises still further.
People can be overwhelmed with feelings of panic, anger, and confusion. Caplan

3 Barbara Smith, “The Dangers of Aid Work”, in: Yael Danieli (ed.), Sharing the Front Line and the
Back Hills, New York, Baywood Publishing Co, 2002, 173 (171-178).



emphasizes that such a crisis feels like “[...] an obstacle to important life goals
that is, for a time, insurmountable through the utilization of customary methods of
problem-solving™. As difficult as it might be, this is the time to try to build links with
those not only of a like mind, but also with those with whom it is problematic to talk.
A sustained crisis necessitates the use of unusual problem-solving techniques.
Whether we are negotiating with an individual extremist, a nation state, or at inter-
agency meetings, the underlying motivations and drives remain the same. Each
party has interests, goals, and aspirations, and mutual negotiation is an effective
way of discovering these factors. The persistent use of force or armed aggression
is not always effective, nor does it necessarily help to discover and reveal the
central dilemma.

If we were able, at this very moment, to witness the human interaction in many of
the world’s current trouble spots, we would be struck by the drive to communicate,
build links, and foster relationships. Firsthand experience of desperate human
circumstances and the power of looking into another pair of eyes stir a core
impulse to interact, to do one’s best, and to help if one can. The daily persistence
of field workers from innumerable humanitarian agencies stems not only from
altruistic goals but also from the mechanics of troubling to foster effective working
relations in theater with local dignitaries, decision-makers, and with those
suffering. In a country where the infrastructure has been destroyed, an effective
field operative seeks to re-discover social structures by talking to those who might
be able to influence and assist. These people might be religious leaders, town
mayors, or leaders of refugee groups. Remedies to problems can only be viable
if communication is established with all those affected and if all take an active
part in solving the common problem. One of the key ways of achieving this is
through effective negotiations, planned and unplanned, which build confidence,
knowledge, and mutual co-operation.

But what about situations where there is an ongoing conflict? Recent history
has shown us that conventional warfare is relatively short-lived and that the
time following the cessation of formal hostilities is a key phase. As in any human
dilemma, the basic survival drives of humankind (security, shelter, food) are the
first to come to the fore, yet the previously fighting forces are often those who
remain in charge. The last decade in particular has seen the growth of military
peacekeeping forces providing both physical security and humanitarian support,
often under UN mandates and international agreements. How do our global
soldiers respond to the demands we make upon them?

4 Gerald Caplan, An Approach to Community Mental Health, New York, Grune and Stratton Inc.,
1961.



The troubled history of the Balkans has witnessed a number of approaches, ranging
from the weak and uncertain mandate of UNPROFOR (United Nations Protection
Force) in the early nineties to a new European initiative employed in December
2004. Out of very troubled times, which seemingly culminated in Srebrenica, a
modern expectation arose with regard to the role of the military. We had entered
the age of what | like to call the ‘soldier-diplomat’. In other words, we still expect
our military to act as traditional fighters, but, almost simultaneously, to actively
conciliate, liaise, and co-operate with both the home nation and other in-theater
organizations. Many have been effective in this role. Many nations have trained
their military in negotiating and liaison skills for over two decades; the countries of
Canada, Norway, Sweden, and Great Britain are of particular note in this respect.
It is important that the military continue to liaise with vital community leaders; to
meet, to talk, to work out problems, and to respect all viewpoints wherever they
are deployed. Where this happens significant confidence building can occur, and
the needs of distressed and displaced people can be addressed and remedied.
Such work, however, rarely makes international news headlines.

Training Soldier-Diplomats

Any military pre-deployment training should be scenario-specific wherever
possible so that military actors appreciate the context and relevancy of culture,
communication techniques, and inter-agency co-operation in any particular
operational area. As Sun Tzu observed:

Those who are skilled in executing a strategy,

Bend the strategy of others without conflict;

Uproot the fortifications of others without Attacking;

Absorb the organizations of others without prolonged operations.®

As the following commentator states, one difficulty lies in the perceived transference
of theoretical training knowledge into practical real-world application:

The difficult area in training was always going to be the less easily definable skills
such as using interpreters, negotiation dealing with the media, [...] the armed drunk,
the difficult soldier at a check point or trying to stop a firefight, skills which you could
discuss and practice ad infinitum but not really test until you were on the ground.®

The UNPROFOR mission demonstrated the new operating procedures required
by the serving soldier in such a difficult situation, many of which ran contrary to

5 Sun Tzu, “Engaging the entire system, 9 IlI”, in: The Art of Strategy, translated by R.L. Wing, New
York, Thorsens, 1997, 44.

6 Non-attributable comment from an Operation Grapple soldier.



established military behavior in a traditional war zone.” These practices can be
summarized as follows:

- direct engagement: the delivery of humanitarian supplies, re-building of
infrastructure, ‘hearts and minds’ work®

- protection of NGO personnel and their supplies

- acting as mediators between warring factions

- establishment of safe areas

- liaison and negotiation: bodies, accommodation, movement.

The watching world generally hopes that such peacekeeping missions will not
merely freeze conflicts, but help to restore a sound peace as well. In a military
sense, this requires integration of the tactical and operational command levels to
support the strategic aim of de-escalating violence and reconciling communities.®
Experience in operational areas such as Cyprus — where peacekeepers have
used negotiation, arbitration, go-between mediation, and conciliation to achieve
ends — shows that appropriate techniques exist at the tactical level. Principled
negotiation consultation and problem-solving meetings are thus more progressive
forms of conflict resolution, if the aim is to do more than just keep the belligerents
apart physically. Ken Eyre stressed this viewpoint in 1993:

Given that the peacekeeping model is changing, it is fair to ask if the tasks that soldiers
are now being required to do are still covered in training or general war, or if the
changing face of peacekeeping now raises the imperative to train soldiers at all levels
in skills that are beyond those needed to successfully prosecute combat operations.
Based on experiences from the unstable environment during the Cyprus War in 1974,
media reports from events in the former Yugoslavia, Cambodia, and Somalia and an
informal survey conducted with several hundred troops who served in Sarajevo with
the Canadian Contingent in UNPROFOR, the answer is tentatively ‘yes’."

It is obvious that the word “tentatively” now requires removal and to be replaced
by ‘definitely’ so as to reflect the new world order and the multifunctional demands
on the military.

In the early 1990s the UN was forced to realize that the diversity of roles played by
the troops in UNPROFOR led to concomitant diversification in liaison and ‘on-the-

7 Deborah Goodwin, “An Encounter with an Outcome”, in: Deborah Goodwin (ed.), Negotiation in
International Confiict. Understanding Persuasion, London, Frank Cass & Co, 2001, 120 (117-136).

8 Aterm devised by General Templar.

i Cf. the proceedings under UNPROFOR with specific guidance given in Operation RESTORE
HOPE (Rwanda): “In humanitarian operations [...] [all] must be intimately involved in what the other is
doing, and must make an extra effort to ensure that the other is appraised of every activity, meeting,
encounter, and operation conducted by the other” [non attributable, authorial summary].

0 Kenneth Eyre’s comment at a symposium on “The Changing Face of Peacekeeping”, Canadian
Institute of Strategic Studies, 1993, not published.



ground’ duties and requirements. As a Canadian contingent stated, “[n]Jegotiation
techniques are critical for LOs, F Echelon leaders from patrol/section level and
up, and key CSS personnel”’"'. Military units deployed to facilitate humanitarian aid
had to negotiate on a case-by-case basis for freedom of movement to escort the
convoys, and this often led to ‘linkage’ negotiations on other humanitarian issues
and political problems that would be used as bargaining devices by, and with, local
warlords. The following comment exemplifies this: “Peacekeeping operations can
contain elements of both small and large scale confrontations which have to be
dealt with during the de-escalating effort.”'2

Working within such an environment and using a skill that was unfamiliar at
times meant that there was a further problem for the soldiers: Many soldiers felt
inadequately trained in negotiating skills. While most of the more senior British
personnel had experience from working in Cyprus, many younger British personnel
did not, and most international units had no formal pre-deployment training
package or doctrine at all. Many soldiers have stated that their experiences in
Bosnia/Croatia indicated that individuals were either a good negotiator or were
not, and had little time to alter that fact for the better.”® They were aware that poorly
handled negotiations could have serious ramifications beyond the immediate
issue, and when cultural factors and pervading hostility were added, then issues
and tempers could rapidly increase in intensity. A great deal of damage could be
done with very few words. Thus, a perception grew that new skills were being
required of the soldiers in addition to traditional armed capability, and that these
so-called ‘soft-skills’ were assumed to be in their arsenal already. Shortly after the
deployment of UNPROFOR, UN staff attempted to review and illustrate the new
skills that had been observed on the mission.

Awareness and resultant training initiatives have moved on since the days of
UNPROFOR, albeit a little haphazardly on a global scale. This author, who has
been involved in training peacekeepers and developing doctrine and training
material since 1994, has noticed the welcome growth of international workshops,
conferences, training courses, and general awareness raising of the issues
inherent in the modern theater of operations. However, context-specific training
remains rather limited and needs to become more widespread, both geographically
and organizationally. The demands on the military and other agencies continue

" 12eRBC Mid Tour Report, CANBAT 2, Roto 2, cited in http://www.allc.com/website/english/
products/dispatch/3-1/dis313ae.htnl. LO is an abbreviation for Liaison Officer, accessed before 2000.
The website is now http://armyapp.dnd.ca/allc-clra/default-eng.asp.

12 United Nations Civilian Police Handbook, New York, UN [first draft 1995], http://publicintelligence.
net/united-nations-civilian-police-handbook/, 45.

1. Verbal comments to the author.

"  Cf. Goodwin 2005; Goodwin 2001; Keith Bonn — Anthony E. Baker, Guide to Military Operations
Other than War, Mechanicsburg, PA, Stackpole Books, 2000.



to grow exponentially, and so must the support that they receive to do the job
effectively and cohesively.

UNITED NATIONS FORCES

/ \

PLUS
NORMAL OPERATIONAL TECHNIQUES SPECIFIC SKILLS
OBSERVATION CHECKPOINT NEGOTIATION
CONVOY ESCORT PATROL EXCHANGE OF PERSONNEL
ESCORT OF REFUGEES MEDIA SKILLS LIAISON
SEARCH LANGUAGE INTERPRETERS
FORCE CULTURAL AWARENESS INTER-AGENCY

Figure 2: Perceived New ‘Soft Skills’ Required by Peacekeepers’

The key skills to be absorbed and used in peacekeeping include active listening,
interest identification, and the recognition of effective psychological influencers
such as those described by Cialdini. The personal motivation to learn is a prime
factor for any successful training and ought not to be overlooked: Just because
the learner is required or obliged to learn a subject (e.g. because it is part of
his or her prescribed duties) does not mean learners are not intrinsically or
personally motivated. In fact, most practitioners are eager to learn as much
as possible because the implications of not learning could ultimately be life
threatening. This in turn will mean that learners are likely to be demanding on the
trainer and demanding in terms of training methods. Variety in active instruction
is preferable; in addition to the repeated reinforcement of key issues, training
will usually involve pertinent simulation exercises. Simulations are most effective
when they are as similar to reality as possible; it is not useful for the learner
(whatever their category) to take part in a simulation that bears no resemblance to
what they will later face in reality. How else will a learner turn theory into practice
in any meaningful way? In this sense, a simulation that is purposely designed
to be stressful will provide a realistic representation of likely field negotiation
processes and the inherent external factors. In his ideas on military precision in
strategic negotiation processes, Sun Tzu stresses the importance of analyzing
the ‘enemy’ in minute detail, of weighing up options in decision-making in light
of this understanding, and of using this knowledge to underpin strategic moves.
In order for trainee negotiators to learn to make such a relevant analysis of the
other party, they need to be given ‘real-life’ scenarios, operational procedures

'®  Adaptation and enlargement of a figure in Jean-Michel Faure, Commanding United Nations
Peace-Keeping. Operations Methods and Techniques for Peace-Keeping on the Ground, Programme
of Correspondence Instruction in Peace-Keeping Operations, New York, UNITAR-POCI, 1996, 87,
in: Deborah Goodwin, The Military and Negotiation. The Role of the Soldier-Diplomat, London, Frank
Cass & Co, 2005, 176.



and complementary bargaining procedures, realistic threat moves and suitable
counter-moves. Furthermore, they need to be stimulated to constantly re-assess
the shifting process throughout a negotiation. The validity of formal negotiation
training for the field operative is thus not disputed; the main issue is the relevancy
and applicability of the training format, context, and delivery. When the ultimate
goal is to provide practitioners with knowledge and skills in negotiation that might
save lives, the impetus for designing and delivering pertinent training is evident.

One of the easiest ways for field practitioners to learn about negotiation scenarios
and the best response in such scenarios is to provide the time and space for the
practitioners to ‘brainstorm’ about a particular context, preferably on a frequent
basis and with their peers; thus benefitting from each other’s experience and
ideas. By inviting suggestions and by pooling ideas and responses, a diversity
of issues and solutions can be raised, and probably they will be different with
each group of learners encountered, so any trainer will need to get used to the
unexpected. The trainer will need to prepare for this seemingly spontaneous work
well in advance, because the pedagogic prompts for brainstorming will be vital if
it is to be successful. One useful prompt might be to show learners a videotaped
role-play — or, even better, a real situation, if it is available on film — which can be
viewed and assessed by the learners and then discussed in specific contexts. This
experience tends to promote higher-level skills and the refinement of technique
and approach.

The real difficulty often lies in transferring theoretical training knowledge onto
practical real-world application. Simple role plays can be useful in the sense that
they canillustrate the phases of negotiation, the use and application of language or
the nuances of body language. The area where trainees often stumble is focusing
on subtleties, psychological concerns, linguistic details, or even realism, as the
comment above suggests. Role plays are also highly dependent on the way they
have been composed, delivered, and de-briefed. If phase structures are less clear
in real life, then it is important that role plays also try to replicate this confusion.
Such simulations must, however, be followed up with constructive debriefings
and knowledge reinforcement; otherwise learners could be left as muddled and
confused as they were during the simulation. Role plays and scenario-specific
negotiation training courses need to be designed carefully, with realism in mind.
If they are used together with video and audio evidence, then trainees should
come to the realization that flexibility and diversity in approach are a vital part
of learning ‘how to do it'. Real case material can exemplify the requirement to
gather evidence, intelligence and information, rather than just ‘talking someone
down’. This is an approach being taken increasingly by crisis negotiators,
where the strategy of negotiations can be different in every situation. However,
when a real field negotiation starts it is unlikely that everyone will be aware of
everything that is happening, including factors such as the context, the decision



parameters, the personal traits of the other bargainer, and the possible zones of
agreement. In practice, such a detailed picture can only be built up gradually as
the circumstances allow. The problem for the negotiator faced with a volatile other
party, for example, is that while this acquisition of information is taking place, so,
too, is the potential for an escalation of the event towards more dangerous armed
responses. Further danger lies in pursuing one’s own objectives whilst failing to
recognize the interests of the other party, especially if the process is getting more
aggressive.

One major weak point of the literature on negotiation lies in the authors’ assumption
that negotiations can only work if all parties ‘play fair’ or even ‘play nice’. It fails
to provide any real advice on how to handle situations where the parties involved
are hostile, aggressive, uncooperative, untruthful and ‘playing dirty’, much less
on how to respond in kind (i.e. how to play dirty oneself). The only advice of
such authors is to avoid these situations altogether or to change the conditions
before any further negotiation proceeds. For instance, when faced with a ‘hostile’
negotiator or someone using aggressive tactics, Fisher and Ury in their book
Getting to Yes (1991)'® — recommend negotiating the rules of the ‘game’ with
the dirty trickster, verifying any false information, and then reviewing the status
of the negotiation. To their mind, negotiators should not proceed unless these
verifications have been obtained. The authors roundly reject psychological mind
games, personal attacks, and positional tactics; again the recommendation is do
not proceed if these are in play. However, the facets of negotiation that Fisher and
Ury have described as ‘dirty tricks’ are commonplace on the ground — in fact, they
are to be expected more often than not. Coercion is often a given in such contexts,
and it is usually armed coercion. In truth, if field negotiators were to heed Fisher
and Ury’s advice, then nothing would ever be negotiated. It is the real, volatile,
unpredictable world in which people have to work and interact. In this point, there
is @ marked divergence in crisis negotiation from the more logical, ‘amenable’
approaches taken by generic theories on negotiation, since armed aggressors
tend not to play by the ‘rules’ described so neatly in placid instructional manuals.
Field negotiators tend not to linger on arguments such as these.

Field operatives usually originate from established professional fields such as the
police, military, or a highly communication-based profession. They may have been
part of this organization for some time before they are either selected or choose
themselves to become a specialist field negotiator for that organization. They
will then need to undertake their respective intensive negotiation training. Most
modern courses focus on logistics, behavior and psychological training, practical
strategies, and use of force issues. But all of this, and the degree of depth of this

16 Roger Fischer — William Ury, Getting to Yes: Negotiating Agreement Without Giving In, New York,
Penguin Books, 21991.



training, will be heavily dependent on financial resourcing and training support
provided by the organizations and governing bodies involved. Funding and time,
or rather the lack thereof, dictate the extent of the training on offer and thus, by
extension, the preparedness of the field operatives. Logistics training will include
briefings on personal supplies to be used (notebooks, pocket recorders for quick
personal notes, suitable clothing and food supplies, and so on). After this, detailed
training concerning behavior and psychology can take place; or, in other words,
trainees should explore and learn what makes people ‘tick’.'” Time can be spent
on the examination of these factors during training, both for self-awareness and
heightened awareness of the other and the context as they are at the heart of
human interaction and perception. Also included can be crucial training in decision-
making skills, social perception, and personal negotiation strategies. Throughout
this training repeated use should be made of real events, records and statistics
from which trainees can check and test their own responses in similar situations.
Some courses will build up to extensive field exercises where situations can be
acted out for the trainees to respond to in real time and with real people involved,
and thus complications will occur. This training is used to good effect by the police
as force issues can be vividly demonstrated, and for the UK military the formation
of a new training village is very useful in this way. After all this, the next learning
experience is the real-world application.

Those who engage in negotiation require support, practical advice, and skills
that are first honed in the non-threatening training environment. As has been
discussed, issues such as the trainees’ personal needs and wants, as well as
what professional tactics they will require for their job, should be addressed early
on in the training phases. Training needs to be designed and implemented to
truly prepare trainees for the reality they will later face when they negotiate: a
world that is volatile, unpredictable and that fails to mirror usual norms. While
there are modern initiatives to engage such learners in computer-based learning
programs, or to encourage them to read generic negotiation theories, these forms
of delivery should not serve as the sole basis. Experience shows that negotiators
who are dealing with life-and-death issues respond well to interaction with peers,
observation of real encounters, realistic simulations, and challenges to their
personal preconceptions and tactics. These imperatives thus require a trainer
who can supply both viable academic parameters and real-world examples and
contexts, building up levels of information and difficulty as the training progresses.
At the core of this training is the realization that for the field negotiator in particular,

i Social-psychological factors: self awareness — self enhancement — self-serving bias — positive
illusions — egocentric judgment — overconfidence — false uniqueness — awareness of others: ‘halo
and horns’ effect — primacy effect — positivity bias — negativity effects — correspondent inference —
actor-observer differences — fixed pie perception — false consensus — world picture Hindsight bias
— anchoring and adjustment — unwarranted causation — perseverance — rose-tinted-glasses effect —
balance effects — illusory correlation.



the negotiation dynamic is living, mutable, and shifting in degrees of emphasis
on each and every occasion. Lessons learned both in the real world and in
training should be exchanged after every encounter and should also be built into
the longer-term training package to support any field operative throughout their
career.®
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8 For full discussion of these training elements refer to Deborah Goodwin, About Turn: Preparing
the Military Negotiator in Current Conflict, Sandhurst Occasional Paper 1, 2010.
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Twice at Peril... The Rwandan Genocide in Cultural
Discourse: A Survey with Special Focus on
Gil Courtemanche’s Un dimanche a la piscine a Kigali

Piet Defraeye
University of Alberta

The things that happened in Nyamata, in the churches, in the marshes,
and on the hills, were the abnormal actions of perfectly normal people.
Jean-Baptiste Munyankore'

Résumé

Le génocide rwandais a engendré une grande quantité de discours culturels et de
représentations, allant des récits fictifs jusqu’aux sculptures abstraites en passant par les
témoignages juridiques. L’article présente un apergu de cette vaste production culturelle
sur le génocide rwandais. Chacun des genres abordés est pris dans une tension dyadique
entre ce qui est factuel et ce qui demeure du domaine de la fiction, et se heurte par ailleurs
a ses propres conventions et a la représentabilité des événements d’horreur de 1994. Les
différents genres apportent chacun ses présuppositions particulieres, ses probléemes et
ses contingences spécifiques a la représentation, tout en proposant souvent leur propre
agenda. Certains récits, souvent d’inspiration religieuse, s’orientent vers la réconciliation,
d’autres, tout comme les bandes dessinées, favorisent I'aspect didactique. D’autres encore,
comme les récits des témoins, sont destinés & commeémorer et a historiciser, et ont souvent
des motivations thérapeutiques. Les récits de fiction sur le génocide nous sont toutefois
les plus familiers, en particulier les films, les piéces de théatre ainsi que les romans.
Le réalisme du cinéma et sa représentation pseudo-documentaire des événements est
toutefois trés problématique, brouillant les pistes et empéchant souvent de comprendre
ce qui s’est réellement passé. Le théatre a son tour se voit confronté a une lutte dyadique
entre la réalité phénoménologique de corps réels sur la scene et le faire-semblant de la
convention théatrale. L'article conclut par une analyse du roman Un dimanche a la piscine
a Kigali de G. Courtemanche, lequel comme la plupart des représentations, a été écrit par
un outsider et en plus dispose d’un outsider en tant que protagoniste principal dans un récit
‘restauratif’ controversé.

Early on in his autobiographical Shake Hands with the Devil, Roméo Dallaire calls
his testimonial writing “a cri de coeur” in honor of the hundreds of thousands
that were slaughtered during what has become known as the 100-day Rwandan
genocide of 1994. Dallaire’s writing is meant as a historical account of the United
Nations’ (UN) involvement in the conflict and its failure to prevent and/or adequately

! Jean Hatzfeld, Machete Season. The Killers in Rwanda Speak, New York, Farrar, 2005, 225.
2 Roméo Dallaire, Shake Hands with the Devil, Toronto, Vintage, 2004, 7.



intervene in the frenzied slaughter that terrorized the country. More than a historical
account, it is also a therapeutic attempt to ease his own process of dealing with
his experiences and what he saw and was involved in during his twelve months
in what he repeatedly calls the Rwandan “inferno”. Clearly, it is a book that had
to be written, though it took almost ten years for the Canadian UN general to
find enough mental space, courage, and distance to put the book together, and
even then he could only write the tome with the encouragement and help of his
collaborating “catalyst and disciplinarian™ Brent Beardsley, who called the work on
this book “an obligation™. Dallaire makes sweeping conclusions and accusations
in the volume, and it is also loaded with circumstantial apologies and excuses. Yet,
throughout the book, his deep respect for a country he has grown to love emanates;
descriptions like “a little bit of heaven on earth”, and “a green paradise that seemed
to be perennially capped by the bluest of skies” reminded me of my own touristic
response to this amazingly beautiful country when | went on a long bicycle trip in
the summer of 1987. On the banks of Lake Kivu, near Gisenyi, drenched in sweat
after an exhausting bike ride from Ruhengeri, | specifically remember admiring a
landscape which for me, like for Dallaire, had the beauty of a biblical Eden. Even
then, the simmering tension between the two main ethnic groups was palpable. |
made friends and acquired a deep sense of respect for the tremendous effort of
the Rwandese in the areas of agriculture, transport, and education. My subsequent
research into the discourse on the genocide and post-genocide is my own way of
trying to grasp the experience of friends and acquaintances gone missing.

Roméo Dallaire’s book won several prizes. Translated into numerous languages
and adapted into two films — an actual documentary and a more filmic adaptation
— it is probably the book that is most widely recognized as having unlocked the
dark course of the 1994 events in the central African country for a wider audience.
Even before it was published, and surely since, a small library has been written
on the Rwandan conflict. Dallaire himself concludes his book with four pages of
critical bibliography in his “Recommended Reading Appendix”, and he encourages
“young authors, journalists and scholars to continue to study this human tragedy
and to contribute to our growing understanding of the genocide”. He concludes, “If
we do not understand what happened, how will we ever ensure it does not happen
again.”® The latter is a sentiment that comes back time and again in a variety of
responses to the Rwandan genocide. Authors and artists alike explicitly situate
their responses within a project of witnessing and understanding, and these are
the main motivations for any person to engage either in writing or artistic response
to the events, no matter how close or how far they were removed at the time. This

Dallaire 2004, XIII.
Dallaire 2004, XII.
Dallaire 2004, 95.
Dallaire 2004, 548.
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article then offers a critical look at and survey of the variety of cultural discourse
that is produced in response to the Rwandan genocide, a discourse so vast that we
can actually talk about a genre, with a whole pedigree of subgenres. This survey
uses the notion of genre as a purely pragmatic device. It is, on the one hand, based
on a thematic grouping — works that have as their subject or focus the Rwandan
genocide — and uses, on the other hand, stylistic and formal characteristics to
try to organize the different responses in a comprehensive and comprehensible
whole. After all, even Benedetto Croce, one of the most vocal critics of genre
classification admitted that the “books in a library must be arranged in one way
or another”. Representations of and responses to the Rwandan genocide go well
beyond discursively based genres, and include a vast array of cultural discourse
and expression, from news reports and legal accounts to narrative fiction and
works of art. My use of the term ‘cultural discourse’ refers to a cultural practice
of representation or, in Stuart Hall's words, signifying practices. These cultural
interventions of signification comprise a wide spectrum of practices, including
linguistically based discourse, literary or otherwise, artistic representation in music
and so-called plastic arts, but also socio-cultural practice as in commemoration
and rituals. Cultural discourse on the Rwandan genocide includes journalistic
reportage, survivor and eye-witness accounts, secondary withess accounts and
documentary film, but also different kinds of monumentalization, songs, and
visual art responses. The field is best known through a range of fictional cultural
discourse, most eminently in movies, but also in poetry, theater, and novels in a
wide variety of languages. This survey article concludes with a more in-depth look
at one of these fictionalized accounts, Gil Courtemanche’s novel Un dimanche a la
piscine a Kigali. The Canadian author has gained prominence with his work, both
as a novelist and as a journalist. The novel, controversial as it is, brings together
many of the challenges and problems of representing the genocide.

A full overview of the representation of and response to the 1994 events and their
aftermath is well-nigh impossible because of the sheer volume of sources that
need to be catalogued. A number of general categories can, however, be drawn.
Discourse critics have approached this genre — cultural discourse dedicated to the
Rwandan genocide — from a number of points of view — and the fact that there are
several volumes and articles, of which the current article is just one example, that
critique and theorize this kind of discourse is the clearest indication of it being an
actual genre. Not surprisingly, for Robert Stockhammer, as someone writing from
a German perspective, his research was initially a study of writing on the 'other
genocide: Ruanda: Uber einen anderen Genozid schreiben. Five years later, in his
second volume on the genre, the title has been neutralized into Literature after a
Genocide. Stockhammer’s point of departure to come to some sort of taxonomy

7 Benedetto Croce, “Criticism of the Theory of Artistic and Literary Kinds”, in: David Duff (ed.),
Modern Genre Theory, Harlow, Longman, 2000, 28 (25-28).



within the plethora of distinct responses to the Rwandan genocide is the distinction
between factual and fiction, based on Aristotle’s distinction between historiography
and Dichtung or fiction — the former dealing with the particulars of real events,
the latter dealing with possible events. Roméo Dallaire’s book, for instance,
clearly fits in with Aristotle’s category of the historiographic, as it focuses on the
rendition of actual facts and sources, “ohne es zu einer Einheit von Handlungen
zusammenzufihren™. Clearly, this generic distinction becomes little more than
an academic exercise and ends up being untenable within the hundreds of
discursive, filmic, and artistic responses to the Rwandan conflict. Even Dallaire’s
reconstructive project is full of observations of ‘what might have happened ifonly...’.
The generic distinction between what actually happens and what is possible is
particularly problematic since it was precisely this fragile equilibrium that ceased
to exist altogether in the central African country on the night of 6 April 1994, when
the airplane that carried the presidents of both Rwanda and neigboring Burundi,
Juvénal Habyarimana and Cyprien Ntaryamira, was shot down over Kigali airport.
The impossible scenario which numerous Rwandese citizens and international
watchdogs had warned about for years now turned into a factual reality in a matter
of hours and days.

Alexandre Dauge-Roth limits his impressive study to filmic and discursive
responses to the events, and distinguishes two main sources of writing that thus
create their own specific genre: testimonies written by survivors or compiled by
editors or journalists, and writing by primary or secondary witnesses. Most people
who responded in written or filmed narratives in the West are obviously secondary
witnesses who obtained their knowledge of the events in Rwanda through journalism,
testimonials or preceding narratives. This dyadic division is not unproblematic,
as is the title of Dauge-Roth’s book, in which one specific group is unequivocally
identified as victim, thus implying the other group as aggressor: Writing and
Filming the Genocide of the Tutsis in Rwanda (2010). Dauge-Roth acknowledges
that testimonials themselves often have fictionalized parts; conversely, what
comes across as fictional writing — as is the case of the production of the Belgian
theater group Groupov’'s Rwanda 94 — contains concrete and powerful testimonial
by actual survivors, live on the stage, a mix which Alexandre Dauge-Roth seizes
as an opportunity “to examine what it means to mediate the radical violence and
traumatic aftermath of genocide for authors who are themselves survivors and
those who do not share this traumatic fate™.

8 Robert Stockhammer, ‘Literatur’, nach einem Genozid: AuBerungsakte, AuBerungsformen,
AuBerungsdelikte, Aachen, Shaker, 2010, 26.

i Alexandre Dauge-Roth, Writing and Filming the Genocide of the Tutsis in Rwanda, Lanham
(MD), Lexington, 2010, 36.



A French set of studies of writing on the Rwandan genocide, collected in 2007
under the title Les langages de la mémoire™, sees the representational response
mostly in function of a project to establish a collective memory — un travail de
mémoire — and subdivides the genre into conventional structural categories like
theater, photography, journalism (‘média’), and literature (‘littératures’). Rather than
work with the opposition of ‘fiction’ versus ‘non-fiction’, the editors prefer distinctions
between, in Daniel Delas’ words, different “régimes d’écriture”', which then are
mostly about the degree to which the author brings in a subjective voice and
represents strict facts, whether or not as a narrative, or knits more elaborate fictional
accounts based on these facts. The focus of their critical investigation is to see
writing on genocide as a cross-disciplinary devoir de mémoire and is to be located
within the wider memorialization project ‘Rwanda: écrire par devoir de mémoire’,
which was set up mostly within the Afro-Francophone world. The aim then is for
this memorializing writing — whether of survivor or primary or secondary witness —
to coincide as much as possible with the real underlying events and experience.
Writing (and reading) genocide, in other words, is a metonymic exercise of proximity
or approximation, in which the signifier — photo-reportage, novels, documentary,
and live theater — is evaluated as to its potential to proximate the original, historical,
and authentic experience that functions as original referent — the signified. Needless
to say that it is always and necessarily a failing project — which, in the end, and
for obvious reasons, is a blessing: No sane person could ever want to re-create or
re-live the original historical horrors. The want, desire, or need to re-live reflects a
certain ideology of memory, which in itself is an understandable response to one
of the main accomplishments of memory: It forgets. Dutch psychology historian
Douwe Draaisma, in his most recent monograph on the mechanisms of forgetting, 2
observes that our memory is quantitatively mostly governed by forgetting. Within
the context of trauma, it is also a perfectly understandable function: We sometimes
want or need to forget (or to repress) simply to be able to overcome the paralysis
induced by the trauma and move on with our lives. At the same time survivors are
haunted by the traumatic experience and continue to be defined by it — both as
an internal experience and by external forces. Writing and representing then is
both an antidote to our natural function of forgetting, as well as a way of writing off
trauma as a cathartic exercise. Moreover, most cultural discourse on the Rwandan
genocide situates itself within a project of collective responsibility of recollection
with an eye towards the past as well as the future. The responsibility towards the
past is to ‘get it right’, more precisely to be able to get to a degree of truth of
what exactly has happened in the historical past. The duty towards the future is

0 Pierre Halen — Jacques Walter (eds.), Les langages de la mémoire. Littérature, médias et
génocide au Rwanda, Metz, Université Paul Verlaine, 2007.

i Daniel Delas, “Fiction ou témoignage : deux régimes d’écriture du génocide rwandais (Antoine
Ruti, Jean Hatzfeld)”, in: Halen — Walter 2007, 385-400.

12 Douwe Draaisma, Vergeetboek, Groningen, Historische Uitg., 2010.



Dallaire’s previously mentioned insistence that it not happen again, and is mostly
known under the motto “Never Again”. Not surprisingly, it is one of the most voiced
motivations for survivors, witnesses, authors, artists, and critics alike to write or
work on or about the Rwandan genocide. The 1994 events have had the dubious
merit of promulgating a Kinyarwanda translation of this phrase in wider cultural
discourse: Ntidigasubire.

And yet, as we know, none of this is self-evident. Especially having both surviving
victims and perpetrators bear witness will always be precious, painful, shameful,
reluctant, partial, and incomplete. One survivor says it succinctly, “[T]he intimate
truth of the genocide belongs to those who lived it, and so does the right to withhold
this truth, for it is not something to be shared with just anyone.”*® To transcribe
this primary testimony into a representation on the page, the screen, the stage or
other medium, is both a compelling exercise as well as an extremely delicate affair.
Adorno, and many others after him, have pointed out the impossibility of such a
project, both ontologically — the events themselves can’t be represented, and even
less understood — as well as ethically — the aestheticizing and redeeming drive
of art itself stands in contrast to the complete lack of sophistication and concern
with redemption of the events themselves. Yet, in its very essence, representing
the genocide will always be an effort of understanding, or a desperate attempt to
control what is continuously suggested to be uncontrollable or incomprehensible.
Linda Milvern, in her investigation of culpability, points out, for example, that the
British press consistently talked about “hopeless, helpless horror’ taking place in
a relatively unknown country, far away”. Writing the genocide then, is mostly a
hermeneutic exercise, and not — as some critics want it to be — a preventative
and interventionist action. Heike Harting, for one, contrasts the remarkable output
of (Western) cultural discourse on the Rwandan genocide with “decreasing
international commitment to putting a stop to genocidal violence in Africa”'s. Even
though she focuses on Western-produced discourse, the argument seems to
create a troubling hierarchy vis-a-vis the impressive Africa-based discourse on the
Rwandan genocide, and construct expectations for literature and art which seem
fundamentally unfair. We surely hope, of course, that better understanding can
bring about better, more appropriate, and more effective action, though it cannot
be the responsibility of creative responses to these events to actually prevent them
from re-occurring in a distant future.

1 Jean Hatzfeld, The Antelope’s Strategy: Living in Rwanda After the Genocide, New York, Farrar,
2009, 100.
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Writing about and representing genocide is also an effort of restoration or repair,
since the representations that reference the genocidal acts are themselves only
possible because of a radical rupture. The rupture then characterizes not only
the historical reality these atrocious acts are part of, but is also a fundamental
characteristic of the truncation, fragmentation, and re-assembly that allows for their
being chronicled, witnessed, narrated, edited, and memorialized — even though
the intent of this intervention may well be (and is invariably stated as) an effort to
bring truth, harmony, and wholeness. What is most visible in any response to an
event like the Rwandan genocide is the sutures in the restorative representation.
The most acute response to the 1994 events — and systematically disregarded in
critical reflection on its representation — was and remains the numerous reports
from nongovernmental organizations; fragmentary efforts to document what
was going on at the time.'® In terms of dissemination, however, the impact of the
journalistic reportage is second to none. During the actual cycle of genocide,
journalistic coverage became extremely difficult. Local journalists were either
partisan members of the extremist press — mostly Hutu-leaning and excessively
rapacious in their discourse, like Radio Télévision Libre des Mille Collines (RTM)
or the monthly extremist newspaper Kangura —, or were themselves targets of
the violence during the height of the carnage.’” The international organization
Reporters sans Frontieres estimated that a total of at least 49 local journalists
were murdered in the four months following the outbreak of the deadly inferno.®
Very few foreign correspondents remained in the country in the first weeks after
6 April 1994. Only a handful of journalists managed to find access to the country
and adequately report what was happening during the first few weeks, and even
fewer managed to stay long enough to really be able to give a fair testimony of
the actual scope of things. Two famous examples of those who did are George
Alagiah and Els De Temmerman. With a dozen or so colleagues based in Nairobi,
BBC-correspondent Alagiah managed to enter Rwanda in May, and was one of the
main instruments through which the world could visually witness the most shocking
aspects of the events in a mode which has become known as ‘let the picture tell
the story’. A month earlier, precisely four days after the downing of the presidential
plane, Els De Temmerman, arrived in northern Rwanda through Uganda, and,
facilitated by the Rwandese Patriotic Front, covered the initial events for the Dutch
newspaper de Volkskrant and the Flemish-Belgian radio station BRTN. Only ten
days later she was forced to flee to neighboring Nairobi, and wrote in her concluding
summary of fragmentary impressions, as she waited for her plane to take off from

6 Cf. Lindsey Hilsum, “Reporting Rwanda: The Media and the Aid Agencies”, in: Allan Thompson
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the devastations of Kigali airport: “All journalists have now left, together with the
last few whites. As if the narrative stops.”"®

Meanwhile we know that the narrative surely did not stop there; neither the historical
events nor the narrative that has since developed. Wikipedia’s bibliography alone
is three pages long, add to that the ten pages on the German equivalent® and it
becomes clear that not only has the Rwandan genocide become a genre, it is also
a field or a discipline, which goes well beyond Croce’s pragmatic issue of how
to shelve the books in a library. Journalists have siphoned their experiences into
published collections of withess accounts and traveler-stories. Christian Jennings’
Across the Red River is just one example of many. Legal experts have responded
to the issue of genocide itself in national and international law. Filip Reyntjens’
extensive publication record in this area alone is overwhelming. The thousands
of pages of Reports of Orders, Decisions and Judgements?' of the Arusha-based
International Criminal Tribunal for Rwanda must also be filed as part of this
reconstructive narrative, as is of course the oral tradition nourished by the practice
of Gacaca hearings, a Rwandese participatory grass-roots justice system. Minutes
and reports from courts in Belgium, Canada, France, and other countries that have
tried perpetrators offer additional depositories of genocide narratives. Historians
too have since put together several reconstructive narratives of causes, events,
and aftermaths. African Rights’ Rwanda. Death, Despair and Defiance is one of the
most comprehensive histories of the conflict, as is Gerard Prunier’'s The Rwanda
Crisis: History of a Genocide. Documentary films like Jean-Christophe Klotz’s 2005
Kigali, des images contre un massacre add to the historical documentation, as do
Jean Hatzfeld’s documentary collections in which he lets victims as well as killers
speak.?

The genre of discourse on the Rwandan genocide is doomed to continue, as more
and more legal, cultural, and artistic discourse is generated, and unavoidably, a
sort of genocide industry has emerged similar to that what Norman Finkelstein
calls the Holocaust industry. Scholarly conferences continue to offer platforms
for further dissemination. Scholars have geared their careers towards its study
and discursive treatment. In 2002, for instance, L'Association international pour la
mémoire du génocide au Rwanda (AIMGR) was founded with the explicit goal to
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establish “une information compléte”?®, mostly in the form of eye-witness collections,
documentary, conferences, websites, and memorialization projects. This chapter
too is part of this industry. Local and international court cases — feeding even more
careers and economies; the booming Arusha regional economy being the most
striking example — continue to grind their way forward. Revisionistic approaches
have challenged generally accepted narratives. Robin Philpot's controversial Ca
ne s’est pas passé comme ¢a a Kigali (2003) was followed four years later by
his Crimes, mensonges et étouffement de la vérité. The most recent UN report
on the responsibilities and actions of the current political and military rulers in
Rwanda has been released in spite of heavy pressure and protest, and will no
doubt be further grist to political scientists’ critical discursive mill. Jean Hatzfeld,
for instance, has recently published his third volume on the conflict that documents
life in the aftermath of the Rwandan genocide. His publications contribute to the
long list of powerful testimonials that have since been published by survivors. The
scores of survivor-books alone are actually a sub-genre in themselves, and have
been subject to intense translation work, as well as adaptation to the stage and
the screen. Often, they are initiated by interesting personal interpretations of the
political history that led to the racially based stand-off, as in Annick Kayitesi’'s Nous
existons encore (2004). Others are by privileged witness-survivors, as is the case
with Dallaire’s report, or Nicolas Poincaré’s account of the French Catholic priest
Gabriel Maindron in Rwanda: Gabriel Maindron, un prétre dans la tragédie (1995).
Poincaré’s slim volume has the unglamorous merit of containing one of the most
distressing witness stories within the entire genre, as the priest recounts how a
group of children were hacked to death simply because the presbytery’s door,
through which a group of almost two hundred hounded women and children sought
refuge, was too narrow. The simplicity of the statement and matter-of-fact impact is
shocking: “Tout le monde s’est précipité a I'intérieur, mais la porte était trop étroite,
les plus petits n'ont pas pu rentrer a temps.”?* The mutilated corpses of three little
children are abandoned in pools of blood within reach of the door.

Some of these survivor accounts have been adapted for the stage, as is the case
with Yolande Mukagasana and Esther Mujawayo’s harrowing stories that became
structural elements in the Liége-based troupe Groupov’s very successful play
Rwanda 94. Several others have been adapted to film, as, for instance, Paul
Rusesabagina’s account, which served as the basis for the film Hotel Rwanda,
though the actual book was published after the film. Documentaries have
mushroomed too. Immaculée llibagiza’s Left to Tell: Discovering God Amidst the

2 Robert Dray, “L‘AIMGR : Association Internationale pour la Mémoire du Génocide au Rwanda”,
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Rwandan Holocaust (2006) served as the blueprint for the salvationist documentary
The Diary of Immaculée, which immediately followed the book’s publication. These
survivor testimonials, harrowing as they are, have many functions, leaving aside
their income-generating potential. As always with trauma-narratives, they have
a cathartic function. However, | fully agree with Alexandre Dauge-Roth’s astute
analysis that focusing on the cathartic function of testimony “confines its meaning
and its implication within the survivor” and “signals rather our discomfort and a
social attempt to contain survivor’s words”?. While for the survivor, testimonies
have restorative functions, for the receiver they must be allowed to fully affect
us the opposite way: as an interruption, a violent intrusion, that has the same
scandalous, disruptive, truncating force as the underlying historical act they testify
to. However, this is a very tall order, since any receiver will only venture into these
challenging testimonials because of their safe framing: The represented violence is
contained and, while represented, also neutralized and thus essentially absent. The
complex paradox between absentification and presentification in representation
obviously plays full force in these survivor testimonies. For German critic Robert
Stockhammer, the reliability of these narratives is a crucial question, and it raises
the more fundamental problem of whether or not these autobiographical texts
can be read as historical chronicle from which facts can be deduced. If we take
Stockhammer’s point of departure of Aristotelian poetics, then autobiography is
certainly more fictional than biography. In Mieke Bal's words, it is, in fact, more
literature, since “autobiography gives a representation and leaves the model to be
constructed”? by the reader.

Apart from scores of survivor testimonial narratives, there are also many secondary
witness accounts. People who have been touched in one way or another — often
by representations of the genocidal events, be it in media or print, and often after a
considerable amount of time has passed since the events — have gathered stories
and brought these together with different objectives. Evidently, the privilege of easy
access to these representations as well as to a publishing machinery result in most
of these secondary collections to be firmly presented from a Western point of view.
Corrine Vanderwerff’'s Kill Thy Neighbor (1996) is a good example. An American
Christian missionary based in Congo, she gathered what she calls “good stories,
the stories of escape because neighbor protected neighbor’?” as an antidote to
the dystopian discourse of horror that had been coming out of Rwanda. Catherine
Claire Larson collected her stories of reconciliation under the eponymous title, after
watching the Laura Waters Hinson’s documentary film As We Forgive (2008), which
documents aspects of the reconciliation process which is ongoing in Rwanda.
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There are, in fact, a remarkable number of documentary films that focus explicitly
on reconciliation.?®. Other narratives are made in honor and memory of victims.
Martine Debatty’s Mon frere. Un para tué au Rwanda is the homage of a sister to
her fallen UN soldier brother, in which she tries to come to terms with the senseless
butchery of UN soldiers who had been ordered to allow their disarmament, which
in turn indirectly precipitated the death of hundreds of thousands of people. In
response to the Belgian king's eloquent eulogy “ils sont morts en héros et ont
épargné énormément de vies”, she retorts wryly, “leur assassinat et le retrait des
troupes belges ont permis le génocide fatal a prés d’'un million de personnes, en
trois mois. Fameux rendement!”?

Homage and commemoration is obviously an important course of action in the
process of enunciation, representation, and memorialization. Monumentalization
and museum exhibitions have recently started to occupy a specific place in this
process. Commemorative plaques and monuments have mushroomed all over
Rwanda, and vary from Belgium’s roughly hewn granite columns for their ten
fallen paracommandos at Camp Kigali to the Nyamata Genocide Memorial, which
has preserved the entire site of the former Nyamata parish as a monument and
memorial to the estimated 24,000 people who perished in its vicinity. The Kigali
Genocide Memorial is a depository of material evidence as well as oral, written,
and pictorial testimony, and serves now as the national monument to the genocide,
attracting survivors, local visitors, and tourists alike. For survivors in particular,
apart from a place of employment, these locations are also a sort of homecoming,
a calm serene center from which they can continue to devote their energy to the
remembrance of the genocide. In the three books he published, Jean Hatzfeld
has followed the story of Cassius Niyonsaba, a survivor who grew up in Rwanda’s
Nyamata district, and whose entirely family was eradicated in the Kkilling fields
around the small southern town. Most recently, Hatzfeld reports how Cassius has
discovered that, in spite of his traumatic past, he has come to terms with his status
of survivor, marked as he is with a chilling scar around his scalp from several
machete blows he received as a seven-year old. Now a young adult, he reminds
us all how important discourse and commemoration is as a way of finding one’s
center, and fighting the overwhelming feeling of randomness: “I think about my
hiding place, my wound, my dead family. Enduring all that, it's really something, and
| don’t want to lose one speck of what happened. I'm interested in documentaries
about the genocide, radio programs, the mourning ceremonies, and | like the music
they play at commemorations.”® He now spends much of his time telling his story
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to visitors who drive up from Kigali: “Thanks to much listening and reflection, he has
learned to tell the story of that cataclysm in polished and sincere words to those
who inevitably ask him about it. And he can be quite precise about the aftermath
of such an event.”! Cassius, clearly, has become an author. His remembering and
commemoration is a signifying intervention to what otherwise remains a dystopian
and meaningless rupture, a cataclysmic episode in his life.

No surprise then that the Rwandan genocide has become an important topos
in creative representation in arts, film, and writing. These authors/artists have
embraced the subject through a kaleidoscope of genres and disciplines. Israel-
based artist Ardyn Halter was commissioned to design two stained-glass windows
for the Gisozi Memorial Centre in Kigali,®? which also houses an impressive group-
sculpture by the Rwandese woodcarver Laurent Hategekimana.3® South-African
artist Bruce Clark created “The Garden of Memory”, a participatory art installation
that is part of the Nyanza Memorial site. Survivors are invited to place a distinctively
designated stone for each of the close to 800,000 victims, but the project has so far
not been very successful. Berlinde De Bruyckere, a Belgian sculptor, responded
to footage of the Rwandan refugee crisis with a series of sculptures called
dekenvrouwen or blanket-women.?* Born in Kenya, Wangechi Mutu is now based
in New York, but her installations and sculptures are decidedly African-inspired.
In works like Fallen Heads (2010) she showcases twenty-five heads, beautifully
ornamented with flowers, beads, colored stones, and make-up; it is haunting as
well as charming and, while not explicitly presented as a genocidal work, surely
functions as a beautifying homage to its victims. The Congolese artist Bill Kouélany
is equally non-explicit in her installations that comment on the violence that has
ravaged central Africa. For Kassel's 2007 Documenta, she entered her fragile
wall installation made of papier-maché, felt, and other fabric sewn together, thus
metonymizing the infected scars and gashes of civil war and genocide.3® There are
hundreds of other artists who have responded artistically to the stories and images
to come out of the Rwandan genocide and its aftermath.

Cartoonists, too, have published graphic novels or comic books on the subject.
The genre of comic book on the Rwandan genocide has recently been used in
a U.N.-sponsored campaign to educate East-African youth on what happened in
Rwanda. An initial batch of twenty five thousand copies of 700 Days in the Land
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of the Thousand Hills (2011)%, illustrated by Mark Njoroge Kinuthia have been
distributed in primary and secondary schools in Tanzania, Rwanda, Burundi,
Kenya, and Uganda, thanks to a grant from the German government. The English
term for the bande dessinée genre is decidedly problematic in relation to the sort of
content it contains, since there is very little to be observed as comic or cartoonish.
In Sourire malgré tout (2005), Rupert Bazambanza, himself a survivor, now based
in Montréal, tells the story of a family he knew well, and of whom only the mother
— herself orphaned from an earlier pogrom — survived. Another, more privileged
survivor, Jeroen Janssen, channeled his traumatic experience into a prize-winning
and sobering narrative Muzungu. Sluipend Gif (1997). Cécile Grenier teamed up
with famous comics writer Ralph and cartoonist Pat Masioni, himself of Congolese
origin, to produce a two-volume album Rwanda 94 (2005-8), which has meanwhile
been translated in a handful of languages. Its reception has been mixed, especially
for the second volume where Masioni’'s drawings foreground the violence
unapologetically, using spectacularly macabre mise-en-scéne for his characters,
hacking into bodies, and piling up the corpses. Christophe Cassiau-Haurie not
only questions the authors’ historical reliability, but also critiques the effect of this
particularly spectacular approach of the genre, “ils rajoutent la violence des images
a la violence de la situation™, thus creating a setting in which the physical killing
fields become mere details, or just a background to the story, glanced over by
a saturated reader. The effect of this abondance en petits cadres reminds us,
rather remarkably, of the impact on many survivors themselves of the violence
around them. Berthe Mwanankabandi, one of the few N’'tarama church survivors,
who subsequently held out for an entire month in the papyrus marshes of the
Akanyaru,® talks about the impact of death to Jean Hatzfeld, who revisited her in
2007:

By the end of the killings, after encountering so many naked, decaying bodies, after
stepping over them, finding them in the water of my hiding places, death became
nothing to me. | mean, | had almost stopped paying attention to the mystery of death.
The news of a neighbor’s passing did not affect me much.*

The graphic novel genre is a sobering reminder that a genocide cannot, in truth,
be documented in film or photography. While witnessing Raoul Peck’s team in
the village of Nyamwiza, in south-eastern Rwanda (2003) trying to put to film the
refugees horrid “reptile life in the marshes” for the film Sometimes in April, Hatzfeld
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talks with survivor Innocent Rwililiza about the striking absence of photographic
material of the actual killings. “There aren’t any photos because there is no place
for photographers on killing fields, such as our marshes and forests. No pathway of
any kind along which a foreigner might slip among the killers, the killed, and those
who have yet to be killed.”*' And Rwililiza continues with captivating clarity:

A genocide must be photographed before the killings — to show clearly the preparation,
the faces of the leaders, the stockpiled machetes, the complicity of the French soldiers
or Belgian priests, [...]. And the genocide can be photographed afterward — to show
the corpses, the survivor’s haggard faces, the arrogance or shame of the killers, the
churches piled with bones, the events in Congo and Canada, the penitentiaries, the
ceremonious foreigners visiting the memorials.*?

The survivor’'s comments push the issue of representation well beyond the logistics
of what is possible, and presents it in its full ethical dimension. Filming death, as
we know from sequences such as Saddam Hussein’s court-ordered execution,
and more recently from the immodest videos capturing Muammar Gaddafi’s final
minutes, quickly disintegrates into voyeuristic obscenity as these images are virally
promulgated through the indiscriminate pervasiveness of the internet. One of the
very few instances where the Rwandan killings are actually documented on film
is in Nick Hughes’ footage of the slaughter of a father, later identified as Gabriel
Kabaga, an auto mechanic, and his twenty-year old daughter Justine Mukangango.
Hughes filmed the gruesome event on 11 April 1994 from the rooftop of a French
school in Kigali’'s Gikondo district, flanked by a distressed UN paratrooper who,
helplessly, guided the cameraman to the scene through the scope of his rocket
launcher. The entire scene took no more than twenty minutes to film, yet Hughes
had to turn off his camera periodically, “because he knows that he is almost out
of tape and fears his batteries are running low™3. The grainy and jumpy footage
was broadcast that same evening on CNN, German ZDF, Australian Broadcasting,
and other channels, but without much further impact or effect. In fact, the total of
three minutes and twelve seconds video had far more impact years later, when the
Toronto Star journalist Allan Thompson managed to reconstruct the circumstances
and identify both victims as well as some of the culprits. Hughes himself dealt with
ethical questions and feelings of guilt in the 2008 documentary Iseta, Behind the
Roadblock, which focuses on the circumstances of this killing and on the aftermath,
including the quest for justice. The original document is obviously hugely important.
It may well be the only actual killing during the Rwandan genocide documented
in film. It has also inspired many other representations in films about Rwanda,
and is often quoted as an illustration of both the media’s power of dissemination
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and inadequacy to actually intervene and stop the violence. It was also used
to incriminate, try, and convict one of the killers, Alexandre Usabyeyezu, who
adamantly maintains he has been wrongly identified in the blurry film, further
illustrating this medium’s inadequacy. The overwhelming effect of Hughes’ three-
minute film, however, is the sense of jagged and quasi-misplaced intrusiveness —
so shocking that it brings about a paralyzing feeling of futility and ineffectiveness.
Innocent Rwililiza’s response to Hatzfeld is helpful in understanding the impotently
explosive power of Hughes’ witness document, “the intimate truth of the genocide
belongs to those who lived it™4.

Intimacy is surely not a word that can easily be applied to the numerous Rwanda
films that have come out since. While for obvious reasons journalistic documentaries
were the first to be shown, a number of movies have followed suit. Terry Georges’
film Hotel Rwanda (2004) has been by far the most successful in terms of box
office and cultural impact, and illustrates well the privileged position the medium
of film has in the genre, but more importantly also in the shaping of a specific and/
or collective memory of the Rwandan genocide. As with most films on Rwanda,
it foregrounds the fact that its narrative is based on real events, thus giving it an
aura of authenticity, reliability, and truth. Considerable critical work has since been
executed on Hotel Rwanda* and other films, which challenges the films’ veracity
and, on the other hand, underlines choices and manipulations which make these
films more palpable, and therefore successful in a Hollywood sense: They generate
comfortable audience positions that find their comfort in easy and simplified — if not
downright erroneous — understanding. Often the manipulation comes from as simple
a trick as the skin colour of the protagonists through whose eyes we view the events
and their own dislocation, as is the case with the two Caucasian main characters
in Michael Caton-Jones’ Shooting Dogs (2006)*6. Other films are more subtle. Nick
Hughes’ 100 Days, released in 2001 and thus the first feature film on the genocide
to be screened, is often referred to as the least historically revisionist. Produced
by Rwandan film maker Eric Kabera, who lost many of his own family members in
the genocide, the film was shot in Rwanda in the Kibuye area, using mostly locally
available non-professionals, often survivors as well as perpetrators. The film is a
good example of the trappings and dangers that flmmakers are challenged with. It
is clearly based on solid research — in this case the first-hand experiences of just
about everyone who was involved in the film, including the director, producers, and
actors — and the film’s historical reliability is very high, almost at a documentary
level. Furthermore, it is unapologetic in its focus on the responsibility of the West
in the lack of any serious attempt to prevent. The film, however, struggles with its
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own aesthetics, as the violence shown becomes quite watchable, mostly because
of cinematographic choices and the allure of Hughes’ expert camerawork. This is in
stark contrast to a very simple dialogue — in Kinyarwanda and in English — delivered
by charming, but often awkward actors. However, the more important impact of
the film is on a local level, where it not only contributed considerably to the local
economy, but also became a catalyst for memorial discourse to find its way into
the public arena, as was also the case with Michael Cato-Jones’ Shooting Dogs.
Dauge-Roth calls these feature films on Rwanda “vectors of memory that reach
a large audience™’, and their role in shaping and impacting on a dominant view
of the Rwandan genocide after the fact can hardly be underestimated. One thing
that unites all films made on the genocide so far is their realist aesthetics and their
fairly traditional narrative structure, through which the story unwinds itself with a
purposeful, teleological diegesis, with clear causes and effects — often didactically
explained in prologues — and with unmistakable protagonists and antagonists,
all moving towards a denouement — often tragic, but nevertheless presenting a
fantasy of closure. While the events portrayed may be mindboggling and chaotic,
there’s an internal coherence at work which makes us want to see the end of
the movie’s plot, which we mistakenly collapse with the events themselves, thus
allowing us to think of the fictional closure of the movie as the end and closure of
the historical events themselves. For the spectator, it is a double victory. Not only
is the unrepresentable dystopian madness molded into a comprehensible format,
it is also, now, understood, appropriated, and therefore overcome.

Realist aesthetics, teleological narrative, and closure are certainly not symptoms
thatimpede poetic responses to the subject, of which there are countless examples.
The strength of these poems lies in their imagery, the authority of voice they
conjure, and their calm sobriety. Lille-based, Tchad-born poet Nocky Djedanoum,
one of the organizers of the devoir de mémoire project, has published a volume
of poems, named after one of Kigali’'s popular neighborhoods, Nyamirambo!,
which sidesteps the closure trap completely. He concludes his collection with
the memorable rallying cry, “Nous en avons assez de mourir, nous voulons vivre
pour I'Afrique [...]"*8, thus producing a life-giving beginning, rather than an elegiac
plaintive. Celebrated South African poet Antjie Krog, in her bundle Kleur kom nooit
alleen nie, includes moving poems under the heading “Bindweefsel” that comment
on the pan-African impact of the genocide. In her lament “Klaaglied” she mourns
with powerful images “die gouddonker hart van Rwanda”, a land which is no longer
an exterior beyond, but one she acknowledges as an unavoidable communal self,
“ons is Rwanda/ons is onvermybaar™®. Rwanda-born Ivan Godfroid, a Belgian
development worker in agriculture, debuted with his volume Omgewoelde aarde.

4 Dauge-Roth 2010, 192.
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Rwanda gedichten, in which he impersonates both victims and perpetrators in a
chilling matter-of-fact syntax, “littekens blijven/bloeden/honger wordt/ niet meer
gestild”®. Derick Burleson (Ejo), Matthieu Gosztola (Débris de tuer), Alain Joseph
Sissao (Weoogo), and Kamau Brathwaite are just a handful of the hundreds of
poets who have been inspired by the 1994 events.

While poetry is traditionally considered a hyper-subjective genre, where action is
subordinate to emotional impact, theater is traditionally believed to bring to the
fore the action itself, impersonated through different characters and their diverse
points of view. Theater has of course a long tradition of dealing with violence,
from the Greek tragedies to Shakespeare’s cycles, to more contemporary theater
on, say, the Northern lIrish conflict. It is a tricky genre as far as the staging of
violence is concerned, since, unlike the apparent realism of film, theater must
invariably rely on conventions and tropes to avoid falling into contrivance, and
thus into unbelievability. As in most artistic representations, theater will seek to
individualize the conflict, and stage individual genocidal experiences. Audiences of
theater on the genocide witness a complex transaction of experience, knowledge,
and affect: while the actions and dialogue happen in real time on the stage, with
real bodies, the mediating aspect of the actor and the mise-en-scéne — the as-
if, in other words — continuously negotiate the realness — or fakeness — of the
experience. This additional problem works in very different ways within the popular
theater tradition in Rwanda itself than it does in the professional theater circuits in
the West. Chantal Kalisa has brought together a highly informative overview of the
sort of theatrical activity that has emerged in Rwanda, which is mostly a theater of
recovery that deals with trauma through embodiment, be it in dance, theater, or a
combination.’" Chadian-born playwright Koulsy Lamko was part of the devoir de
mémoire project, and created several opportunities for engagement with the stage
in Butare and in Kigali, which were mostly aimed at creating cathartic experiences
for performers as well as spectators. His Corps et voix: paroles rhizomes, was
performed in 2000 and warmly received. The play explicitly deals with the /ack of
language, or the ‘unsayable’ nature of the genocidal experience and its memory,
recognizing at the same time the rhizomatic nature of the experience and the need
for it to be revived and expressed. Expressive language, whether through words
or movement, is the main focus of the play, and it is no coincidence that Lamko
opts for a multi-lingual strategy, or an abundance of language. As Rwanda is
increasingly a tri-lingual country since Kagame’s take-over, Lamko chose to have
his production peppered with English commentary, while the main vehicles remain
Kinyarwanda and French.
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The Belgian Liége-based Groupov troupe created a six-hour show, laconically
entitled Rwanda 94. It premiered at the prestigious Avignon Theater Festival in 1999,
and then toured the world for over six years, including memorable performances
in Kigali. Jacques Delcuvellerie and his troupe worked on this project for close
to five years, a collaboration between Belgian and Rwandese artists, some of
whom were actual survivors. The complexity of the story was obviously the main
reason why it took so long to put together, but it was also a matter of the mix of
survivors, witnesses, and actors who did not even know where Rwanda was on
the African map when the rehearsals started. The ambition to integrate different
media, such as video, live music, and dance also required a longer gestation
than usual. While a sort of playscript has been published, it is not a script in the
traditional sense: The troupe call it a “non-texte”?, since both the actual words and
the delivery changed with every performance, and there were regular interactions
between performers and audience. The play was a polymorphous production that
included song, testimony by actual survivors, a forty-five-minute lecture, dance,
and choral presentation, combined with historical impersonation, for instance of
Frangois Mitterrand, and created a rather unique sense of community between
performers and audience. Rwanda 94 foregrounds that there is an explanation
for the genocide, which seems primarily to be found in colonial times. It devotes
entire sections of its performance to ‘les Colons’ and to ‘Rwanda précolonial’. The
production has been warmly embraced by the Kagame government.

When J.T. Roger’s The Overwhelming opened in New York (2007), theater critic
Marilyn Stasio wrote “Stop the presses! There’s finally a play in town that makes
thinking a pleasure again”. The terms “pleasure”, “suspenseful” and “not easy
entertainment”® pepper her review of this play and are obviously odd epithets for
discourse thatdeals with one ofthe mostharrowing human disasters in living memory.
One of the first English-language theatrical responses to the Rwandan conflict on a
main stage in the West, The Overwhelming is clearly meant for a Western audience.
It premiered at London’s National Theatre in 2006, which obviously created a huge
exposure. Roger’s fable deals mostly with the pre-genocide situation in Kigali and
centers around an American academic and his family, who become involved in the
ethnical quarrel. In many ways, The Overwhelming is fairly traditional theater, with
a combination of straightforward realist dramaturgy alternated with an epistolary
raconteur in the character of a Rwandan doctor, who is politically compromised,
and is a friend from university of the American visiting academic. The tension in the
play is mostly brought about by a thriller-structure whodunit approach, including
sudden appearances from closets and a deus-ex-machina ending. As political
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analysis or commentary, the play fails, though in true Graham Greene tradition,
it does elucidate the bystander role in a typical individuation of the mega-conflict,
and with an unapologetically Western point of view.

Erik Ehn’s play Maria Kizito, on the other hand, shows what performance is capable
of in terms of the creation of an experience. The American playwright wrote his play
in response to the trial in Belgium of a couple of Rwandese Catholic nuns, accused
of collaborating with génocidaires, for instance by providing petrol to burn a church
full of Tutsi refugees. The play is non-linear, there is no clear plot, no obvious
characterization, no apparent conflict. There is hardly a political or geographically
clear context presented, instead we witness a series of appositions, allusions to
states of mind, alliances, hopes, fear, and also some action. Ehn has chosen for
his play the structure of a mass, or the vespers. It creates a highly poetic text, full of
symbols, which can also find their way to the stage as props or set. Erik Ehn’s project
is in response to the excess of unspeakable violence, and results in a distillation of
events as well as feelings and emotions. There is never any explanation, instead,
in Ehn’s own words Maria Kizito provides “a space of time in which we can be with
Maria. | try not to judge her guilt. | try to let us be with her in her guilt’>*. We listen
attentively to the incantations of the two nuns and their entourage, which include
lines like “My heart is a jerrican, a jerrican of gasoline. My mind is evaporation, my
fingers are my shadow and my body is a lie”®. Needless to say, the play is a huge
challenge to stage, and finds no venue within any commercially driven network.

Erik Ehn combines the physicalization and therefore exteriorization of drama, with
the subjective voice and interiorizing movement of poetry into a polyphonous and
meditative mediation of in-the-moment re-enactment, memory, and response.
It is the narrative novel, however, that ultimately singularizes the crushing
enormousness of THE Rwandan genocide into individual accounts. Many novelists
see their narrative project explicitly as part of a duty to remember, and, for precisely
this reason, many of these novels are called both ‘fiction’ as well as eye-witness
report. Jean-Marie V. Rurangwa, for instance, calls his 2006 novel Au sortir de
I'enfer “un texte de fiction sur fond de vérité historique” but wishes this text to be
considered “comme un témoignage”®. The Djibouti-French author Abdourahman
Waberi, who was also part of the devoir de mémoire project, underlines the political
as well as cathartic function of this kind of mixed writing: “Notre humanité exige
de donner, ne serait-ce que pour quelques instants, visage, nom, voix et partant,
mémoire vive aux centaines de milliers de victimes pour qu’elles ne soient pas
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simplement synonymes de chiffres, au pire, précipitées dans les caveaux de I'oubli
[...].7%7 It is a sentiment that is repeated time and again by novelists, who, like
Rurangwa, call their writing a transcendent way of overcoming the obstacle of the
unrepresentable. The Rwandese playwright and novelist refers to Peter Weiss’s
documentary play Die Ermittlung, with which Weiss famously broke the so-called
Holocaust silence in 1965 in German literature, and sees his responsibility as that
of porte-parole or ambassador, or even more, custodian of the genocide victims’
narratives: “Les survivants prennent en charge le récit des morts. lls témoignent en
leurs noms. |l se font les parrains des victimes.”®

It is also important to take note of a handful of earlier novels which were written
on earlier pogroms that occurred in Rwandan history. Ivan Reisdorff's L’homme
qui demanda du feu (1978) deals with a Tutsi murder during the end of Belgium’s
colonial administration against the background of the 1959 massacres. The novel
was, not coincidentally, re-published in 1995. Julian R. Pierce’s novel, Rwanda
Speak (1999), was one of the earlier novels to come out. In what turns out to be a
page-turning whodunit, the conflict is presented through the eyes of ten characters,
each of whom has an emblematic function, thus also allowing Pierce to transcend
bias, or avoid an unmediated position of sympathy for the Tutsi victims. As is the
case with many, if not most of these novels, the reader is drawn in by a love story;
this one ends positively, and thus functions as a sign of hope, all the more so
since the story concerns a Hutu nurse and Tutsi rebel soldier. The trope of mixed
marriage or love story is ubiquitous in the genre. As in many of the film plots, often
the love story is between a Hutu or Tutsi, or a Rwandan and a white stakeholder.
The identity and position of the narrator is crucial, for obvious reasons. Tierno
Monénembo’s 2000 novel L’ainée des orphelins is an important landmark, since
his narrator subverts the traditional triadic model of perpetrator/survivor/witness.
Faustin is a Rwandese youth of mixed heritage who finds himself in prison for the
passionate murder of his sister’s lover, and is about to be tried by a Rwandese
court that can only think in terms of genocidal violence. The novel not only brings
an internal point of view, but also shows that any dyadic or polar presentation is a
reductive and ultimately harmful re-iteration of the oppositions we know so well.

Numerous novels with the genocide as their main focus have since been written
by Rwandan, African as well as Western-based novelists. The devoir de mémoire
projectitself yielded four francophone novels, with a few more following in the tracks
of the ensuing Fest'Africa, organized for the first time in both Europe and Africa in
2000. The pile of novels has henceforth become impressive as well as intimidating,
and begs the question, ‘Why do we need fiction if the reality of the underlying
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events is so overwhelming, complex, and emotive?’ Senegalese novelist Boubacar
Boris Diop, also part of the devoir de mémoire project, recalls in an interview that
Rwandese survivors were extremely skeptical to see their experiences turned into
fiction, “n’écrivez surtout pas de romans avec nos souffrances”, they implored. Yet
the visiting authors persisted, often opting for sober styles, which in the case of
Diop’s novel Murambi, le livre des ossements (2000) allowed a spartan economy of
purposeful reading. In the author’s words, “[l]e récit est dépouillé afin que le lecteur
n'ait aucun prétexte pour détourner le regard, je ne voulais pas le distraire du
contenu du livre par de vains artifices de style™°. Fictionalization is not hampered
by its lack of veracity or reliable truthfulness, nor handicapped by its incapacity to
reconstruct judiciously. In Diop’s words, fiction has the power to go beyond the
mere and messy facts:

Dans la fiction en revanche, tout est a la fois inexact et plus vrai que la vérité elle-méme.
Mais il s’agit ici d’'une vérité purement humaine, qui est de l'ordre du pressentiment.
C’est, je crois, Barbey d’Aurevilly qui disait : “La ou I'historien s’arréte ne sachant plus
ou aller, le poéte apparait et devine [...]".%°

It is clear, however, that imagination plays a crucial role for the novelist. Unlike
the handful of Rwandese survivors that have published novels on the genocide,
and the African authors of the devoir de mémoire project, who spent less than two
months in post-genocide Kigali, or authors who worked in Rwanda before or after
the events, scores of western-based fiction writers have not had immediate access
to the country. One such case is Flemish novelist Aster Berkhof, who produced
a hefty Bildungsroman entitled Beminde Schurken (1999), whose principal focus
seems to be the denouncement of the role of Rwanda’s Catholic Church and its
(post-)colonial Belgian parentage.®" Lukas Barfuss, a German writer best known
for his unconventional plays, wrote a remarkable novel entitled Hundert Tage
(2008), in which he critiques the acquiescent and ultimately complicit role of the
aid and development industry — in this case through his character David Hohl, head
of the Swiss development team in Kigali. In a rather revealing and also amusing
comment on the Rwandese tourist appellation as “la Suisse de I'Afrique” the Swiss
protagonist, awed by the degree of discipline and organization that was required
to operationalize the genocidal plans, wonders if anybody has thought of calling
Switzerland “das Ruanda Europas”®?. While Barfuss, like most other novelists,
stresses the historically true framework of his novel, his characters are mostly
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invented. Not so for Reiner Wochele’s Der General und der Clown, in which the
central character is the Canadian-German general John Geisreiter, clearly modeled
on UN general Roméo Dallaire. The novel offers a fictional sequel to a disillusioned
protagonist, who, haunted by the nightmares of his own and the world’s failure to
prevent the genocide, tries to find a modicum of self in a retreat in the Black Forest,
where he finds a new horizon on the future in a love affair with a young woman, the
pacifist daughter of a military pilot.

The need for positive outcome, for hope, and for future as an antidote to the
dystopian events is obviously a major structural element in most representations
of the Rwandan genocide. There is perhaps no better model for this sort of cultural
buoyancy than Gaile Parkin’s 2009 novel Baking Cakes in Kigali. In a chatty
kletsch style, we follow Angel Tungaraza running her cake-baking home-business
in post-genocide Kigali. Together with her husband Pius, who teaches at the Kigali
Institute of Science and Technology as part of Rwanda’s re-building project, the
grandmother of five has come from Tanzania to the Rwandese capital, and not only
processes the loss of both of her children (to AIDS and murder), but also serves
as a catalyst for reconciliation for her entire neighborhood, which really stands
for all of Rwanda. In a series of fourteen short chapters, each of them revolving
around a cake ordered for a special occasion, we see a motley arrangement of
characters who all have a specific story to tell that somehow sheds a different
light on “the events”. However, just as we never get to read a single word about
the fourteen recipes (the cakes’ exterior appearance is what matters), there is
no in-depth analysis of what happened and what ought to happen next. Over
endless cups of tea, and with never a raised voice, we listen in on horrendous
anecdotes of rape, murder, disfiguration, madness, scarring, survival guilt, anxiety,
irresponsible sexual behavior, and denial. Yet, somehow, these stories always turn
into survival accounts or moving reports of courageous behavior. While Parkin’s
novel is steeped in the signals of wounds and loss — characters with missing limbs,
the orphaned mayibobo container-children that live on the street, the smells that
linger around the genocide shrines, victims of rape who have become sterile — it
reads as a somewhat naive celebration of life. Yet, with a mild sense of humor,
the novel is critical too, not so much of Hutu Power’s diabolical arrangements,
or of the hatred and rage that promulgated the violence, but more of Western
arrogance and paternalism, the local administration’s inefficiency, and Rwanda’s
endemic sexism. Nevertheless, the kind-hearted protagonist has no time for
political correctness. Her actions and opinions are mostly motivated through sheer
practicality and practical justice, in which everybody is connected with everybody
— “the friend of the sister of the wife of Odile’s brother”®3; this compulsive story
of cake-baking foregrounds an emphatically positive outlook on things. “Now
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we're all Banyarwanda, Rwandans™, professes Angel’s hairdresser confidently
at the end of the novel, while earth-mother Angel herself mischievously serves
yet another cake, this time for the wedding of Leocadia, a single mother Hutu
survivor to Modeste, an ex-RPF Tutsi fighter. The festivities are covered by two
journalists for their home TV station; they happen to be a gay couple from South
Africa — “indeed, a very modern country”® — merrily walking into this novel and an
obviously emancipated capital city, putting the figurative cherry on the proverbial
cake of hope, reconciliation, and empowerment. Baking Cakes in Kigali is a feel-
good novel that deals with the aftermath of one of the worst humanitarian disasters
in Africa, and reflects very well one of the major tendencies in Rwandan genocide
representation. Somehow, after going through the horrors of hell, all those involved
—no matter their age, gender, race, ethnicity, or social status — have learned fromit,
and will now be wiser and better humans: genocide as trauma as well as catharsis.

Gaile Parkin’s novel is a fairy tale compared with Giles Courtemanche’s dark
genocide account Un dimanche a la piscine a Kigali (2000). Just like Parkin, the
Quebecaois journalist also resided in Rwanda for a while, but neither were there as
witnesses or stakeholders during the April-August 1994 period. Courtemanche’s
first novel very quickly caught critical attention internationally. It was translated
into more than fifteen languages and was adapted into a film with the same title
by Quebecois director Robert Favreau in 2006. This novel is most likely the most
impactful promulgator of genocide narrative in the West. Because of its graphic
passages, it was particularly controversial in Canada, France, and Belgium,
three countries that are sarcastically commented upon in the novel. Partly
autobiographical, it tells the story of Bernard Valcourt, a Quebecois journalist who
originally came to Kigali to co-direct a new television station, a project which has
gotten stuck in the quagmires of bureaucratic red tape and NGO politics. Instead,
Valcourt has re-focused his time on making a documentary about the country’s
AIDS crisis. This happens against the background of the simmering political unrest,
grounded as it was in tension between the two major ethnicities of Hutu and Tutsi.
The novel begins shortly before the events of April 1994, and uses many historic
references to position the narrative within the actual situation of Rwanda at the
time. Lando, Faustin, Théoneste, Father Louis, the downing of the presidential
plane, geographic locations, are all indications that Courtemanche did his research
and anchored his novel in the events and characters that played a major role during
the genocide. Yet it is not quite a roman a clef because it lacks the distancing —
and therefore ironic — effect of any substitution strategy. On the contrary, while the
novel certainly shows a historicist approach, it is structured in such a way that it
draws in the reader as an actual participant, and therefore is more akin to the genre
of pamphlet than to the history novel. Heike Harting’'s assessment is quite right:
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Courtemanche’s strategy “positions the reader as a participant in the spectacle of
violence™®. In his foreword, the author stresses the dyadic nature of his work: “Ce
roman est un roman. Mais c’est aussi une chronique et un reportage.”’ The latter,
in Patricia Claxton’s English translation, is turned into the much stronger notion of
“eye-witness report”®®, giving the novel an almost judicial significance.

In many ways, this is exactly what Courtemanche’s text aspires to be: an indictment
against everyone involved in the Rwandan genocide, from the Belgian colonial
regime (the German lead-up and its anthropological field-work are conveniently
forgotten), to the civic breakdown in 1994. The novel has come under vehement
fire for what Harting calls its “pornographic gaze” and “pornographic rhetoric,”
which contribute to the author’s “necropoetic narrative™®. Indeed, Courtemanche
leaves little to the imagination in his description of some of the violent interactions,
and his narrative is certainly one of death. On a purely historicist, objective level,
these passages seem verisimilar and in line with actual events; the particularly
horrific episodes are then an attempt to disclose the earlier referred-to “intimate
truth” of killing and being killed that is never allowed to be shown, captured or
understood. Towards the end of the story, Valcourt teams up with Raika, a Somali
woman who works for Africa Rights,”® in order to collect eye-witness accounts
“pour qu’on puisse écrire la veritable histoire du génocide [...]“”". It is of course a
very tall order, and while Valcourt’'s only contribution to chronicling the genocide
is a botched video project on the AIDS situation, one cannot avoid the impression
that it is in fact Courtemanche himself who considers his novel if not /a at least une
veritable history of the genocide. Raika’s work for Africa Rights has clearly allowed
Courtemanche to base his novel on true eye-witness reports. For those readers
who doubt the level of horror and debauchery that is reported on in the novel, its
author refers to the “sept cents pages de témoignages recueillis par 'organisme
African [sic] Rights””?, and published under the title Rwanda. Death, Despair, and
Defiance. Several of the witness accounts of this hefty volume match well with the
more violent episodes in the novel, and the approximately fifty pages on sexual
violence surely confirm the astounding sexualization of the murderous rampage
in 1994.
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In Courtemanche’s novel, sex plays on several levels, and the motif of sex is
introduced very early on in the book. Six pages into the story, we read that Valcourt
regularly sees madame Agatha, a procurer of prostitutes at the Hotel des Mille
Collines, a well-known gathering place in Kigali and one that plays a central role in
the majority of narratives that have been produced on the Rwandan genocide. At
the hotel, Agatha keeps her troupe of prostitutes — a motley catalogue of Tutsi and
Hutu — around her at the ready for the many NGO and business types who want to
be serviced in exchange for their dollars. During the six months that Valcourt has
been receiving Agatha in his room, however, he has barely been able to manage an
erection; the only thing he can think about while between her thighs are the breasts
of Gentille, one of the hotel’'s waitresses for whom he has felt an almost immediate
attraction. It is interesting that these thoughts involve a sort of transformation, an
exchange that actually transfers his sexual desire from the individual that Gentille
is to a broader category that represents an idealized womanhood, “depuis six mois
gu’il bande a moitié dans Agatha parce qu'’il veut transformer les seins de Gentille
en seins de femme”3. What is to explode into an intense and mutual love affair in
the book starts in an essentialized picture of aggressive fragmentation — both of the
desired woman (her breasts) and of the desiring man’s gaze. In the act of realizing
his single-focused project of “enfiler” Gentille, Valcourt ends up, in true Freudian
fashion, wounded and hacked “like a badly butchered carcass on a blood-smeared
meat counter’™, in Patricia Claxton’s vibrant translation.

It is an astounding and early prodiorthosis of the mutilation at the end of the
novel, not of the male protagonist, but of his female counter. Gentille survives the
genocide, but utterly mutilated, cut, disfigured, one-eyed; a bloody mess of sores
and sickness. No longer a woman, she is reduced to “un corps qui se décompose”’>.
Several months earlier, in his search for Gentille and in defiance of his entourage’s
insistence that she is dead, Valcourt desperately needs her “d’exister jusque
dans sa mort”®. Now, the genocidal account is concluded in a symbolic act of
agency. Alive, sitting with her back to her one-time lover, Gentille declares her
own death, “je suis morte”’, and orders him to leave the blood-smeared country
behind. Instead, Valcourt decides to settle in Kigali and marry a Swedish co-
expatriate. When they decide together to adopt a Hutu orphan girl, Valcourt’s role
of privileged bystander shifts, rather unconvincingly, into that of actual (though
nonetheless privileged) participant at the very end of the novel. Michael Keren
explains the novel’s remarkable success in North America and Europe, in spite of
the controversy surrounding its violent and sexual language and imagery, because
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of its focus on the bystander disposition. He sees A Sunday at the Pool in Kigali as
a quintessential narrative of failure: It resonated strongly in its readership, as it did
for example in Canada, where it hit a nerve in a country “tormented by its failure to
make a difference in Rwanda”"8.

The novel’s story is, indeed, one of catastrophic fiasco, a double-pronged failure:
that of the book’s main protagonist — Valcourt fails to save his beloved Gentille —
and also that of the devastating killing field that the novel’'s locus is sitting on. It
is interesting that there seems to be a shift in the attribution of blame. While the
blame for the genocide is primarily with Hutu extremism,”® Western incapacity and
even more its unwillingness to intervene is foregrounded on numerous occasions
in the novel. Most of the Western ex-pats in Kigali are self-serving oafs. Even the
Belgian AIDS researchers are not interested in helping the Rwandese cope with an
epidemic; they feast on an unstoppable supply of test-material in the hundreds of
infected individuals, which they hope will give them a head start on their colleagues
in European and American research centers and a better chance at an important
discovery — be it in cosmetics or in actual medicine — and the subsequent fortune:
“Le médecin belge révait a sa Mercedes”® while examining his patient.

However, the blame for Gentille’s death is more dubious. For the engaged reader,
it is already fairly clear after the first twenty pages that Valcourt should get Gentille
out of there, something she herself repeatedly suggests — “Elle, rien ne la retenait
ici.”®" However, Valcourt on the one hand clearly underestimates the gravity of
the situation, always thinking that they will be fine, and, in spite of his cynicism,
continues to rely on precisely those Western institutions he looks down upon. In
spite of his Tutsi friends warning him of ‘the final solution’, “Valcourt tenait toujours
d’apporter des nuances. Il invoquait sans y croire la présence des Nations Unies
et surtout le fait que jamais plus la communauté internationale ne tolérerait qu'on
élimine un peuple de la surface de la terre”®2. On the other hand, in a sort of urge to
distance himself from his fellow Westerners, he turns as it were Super-Rwandese,
and pledges to his future wife to stay in her country, emphatically stating that, after
a life-long meandering as a journalist in troubled regions, “[c]'est ici que je veux

8 Michael Keren, “The Bystander’s Tale: Gil Courtemanche’s A Sunday at the Pool in Kigali and the
Rwandan Genocide”, in: Studies in Canadian Literature 34, 2 (2009), 23 (22-39).

I The novel opts unambiguously for the inside (Hutu) conspiracy version of the two presidents’
plane crash: “A Kigali, en cette matinée du 6 avril 1994, une douzaine d’hommes discutaient dans un
bureau de la caserne de la garde présidentielle, en face de I'édifice des Nations Unies, boulevard de
la Révolution.” And the killing machine was to be set in motion “dés que le président serait assassiné”
(Courtemanche 2003, 237).

8 Courtemanche 2003, 67.

81 Courtemanche 2003, 211.

82 Courtemanche 2003, 243.



vivre”®, It is an arrogant statement, inspired by a naive belief that he understands
the country he has come to adore for its wonderful valleys, “le soleil qui souleve
ces champignons de ouate et le concert des enfants qui dévalent les collines
vers les écoles™. It also isolates him from the rest of the white community in
Rwanda, with the possible exception of Father Louis, who hands out condoms
in spite of his religion’s stance, and Elise, a feisty Québécois nurse. All the other
whites really want to be somewhere else, like Lisette, the Canadian consul, who
suffers “luxueusement” in this “pays de merde™®. Valcourt’'s determination to stay
— “Mon vrai pays est celui des gens que jaime™® — is only possible because of
his white privilege, which stands in diametric opposition to his desire to blend in.
Moreover, it is this white privilege which he himself foregrounds as one of the
principal facilitating elements in the cocktail of aggression that reigns the country.
The privilege is marked in his skin color, but also emphatically replicated in his
failure to speak Kinyarwanda, though, admittedly, he can say three words:
“Valcourt ne savait dire que yégo, oya et inzoga, soit ‘oui’, ‘non’ et ‘biére’.”®” The
book’s simplistic stance on white privilege and ineptitude versus black victimhood
and responsibility finds another reflection in the remarkable role attributed to both
Gentile and Valcourt’s libidinous satisfaction. As already indicated, for Valcourt,
Gentille is quintessential femininity, an obsessive force that literally compels him
“de plonger dans la nécessité de vivre™®. At the same time, however, for Gentille,
Valcourt is a sexual guru, whom she asks, “Apprends-moi le désir’®, which,
it is clear, she has so far missed in her furtive sexual contacts with Rwandese
men. Quite revealingly, Gentille’s apprentice position is explicitly associated with
Valcourt’s sixteen-year-old daughter Anne-Marie. Like his daughter who, while
admiring Monet's Nymphéas at the Orangerie ten years earlier sheds some tears
in awe, so, too, does Gentille shed tears after reading Valcourt's declaration of
love.®® This role of super-lover and initiator of the Rwandese woman to real love
and desire is bestowed upon no-one else but this white journalist from Quebec,
a widower for five years, several generations her elder, in his late fifties. While
that in itself can of course make for a good yarn, Valcourt’s role of super-lover
stands in great contrast to the sexual lack and/or overindulgent ineptness of just
about every other white male in the novel. Western sexual interactions with the
locals are always pure exploitation and abuse, something Valcourt very carefully
and explicitly distances himself from. Without even a touch of irony, the narrator

83 Courtemanche 2003, 212.
8 Courtemanche 2003, 211.
85 Courtemanche 2003, 22.

8  Courtemanche 2003, 171.
87 Courtemanche 2003, 239.
8 Courtemanche 2003, 120.
89 Courtemanche 2003, 231.
% Courtemanche 2003, 172.



repeats his statement, “[s]i [Valcourt] avait une femme noire, c’était le fruit des
hazards de la vie plutdét que d’'une passion pour l'autre couleur™'. The sexually and
libidinally inadequate white male, which Valcourt is not, finds its best example in
the newly arrived diplomat Monsieur Lamarre, whose pregnant wife has a habit of
cuckolding him, this time with the hotel’'s hunky super-model pool attendant Justin,
an Apollonian figure, whose “sexe raide sortait presque de son petit maillot™®.
Valcourt is complicit in the deal, as he supplies clients to Justin, who fully plays
into the expectations of an ‘African animalistic sexual predator’. Little is made of
the fact that Valcourt facilitates the sexual transaction between Mme Lamarre and
her dreamboat hunk knowing full well that Justin is on a personal vengeance trip
for any colonial wrong or condescension with his positive HIV status and penis as
razor-sharp weapons:

Justin avait la vengeance plutét douce, mais elle atteignait un raffinement et une cruauté
psychologique qui avaient impressionné Valcourt. Il ne manquait jamais une occasion
de contribuer a I'effort de guerre de Justin. Le jeune homme lui avait cependant caché
la véritable mesure de sa haine. Justin était sidéen. Quand ces dames inquietes
exigeaient qu’il enfile une capote, il brandissait un faux certificat de séronégativité.*

Justin does not fight with machetes, but he does have death on his hands, just
like Valcourt, for whom Mme Lamarre’s fatal sexual escapade is little more than a
prank to be pulled on people of whom one is not tremendously fond (“J’ai utilisé
mon pouvoir pour jouer avec sa vie"). Heike Harting’s classification of the novel’s
diegetic strategy as necropoetic is a propos; the successfully completed death
mission that is unfolded (and expected) is the main structurally binding element
in the novel, and plays on a macro as well as on a micro level. Harting finds
these necropoetics proof of a fundamentally flawed neo-colonial approach of
the representation of violence in Africa, and sets up the African landscape as “a
spectacle of suffering”® that is explicitly meant for a Western readership, for whom
death remains an unavoidable, and mostly personal, tragedy. Courtemanche’s
novel certainly highlights many of the post-colonial socio-political structures that
played a role in the Rwandan collapse: colonial legacy in the racial tension, Western
‘import’ — and therefore detrimental — development aid, self-serving diplomacy and
representation, the ill-managed AIDS crisis, conspiring local thugs. Yet, the Justin/
Lamarre example above also reveals that the novel not only displays death as
an inevitable African universalism; even more disturbingly, it is also presented as
an opportunity for poetic justice. As a white woman, “une femme gratuite”, with
an insatiable and racially informed sexual lust, married to a third-rate, overpaid,

o1 Courtemanche 2003, 153.
92 Courtemanche 2003, 154.
% Courtemanche 2003, 155.
o4 Courtemanche 2003, 165.
% Harting 2008, 12.



opportunistic Western diplomat, Mme Lamarre is ‘fucked’, in every sense of the
word, and has herself and her ilk to blame for it. It is a position not too far away from
the dreadful Tutsi myths that oiled the Hutu-power machinations of the genocide
itself, and when we read that, at any rate, and as a final justification, Valcourt only
precipitated “une rencontre qui serait survenue de toute maniére”®, the inevitability
of death is a mere result of its justifiability. Mme Lamarre’s lust for the virile black
stud finds a resounding echo in Valcourt's obsessive yearning for the youthful
innocence of a fine-featured black female.

The overlapping inevitability and justifiability of violence — its normalization,
historical or otherwise — is one of the main problems in the realistic representation
of violence, and usually starts in the very structure of the inevitable continuity of
the diegesis itself, its purposefulness, and its drive for closure. Minute description
of the violence itself parallels the quest for cause and effect, and its explanation
to the reader: Death is documented, racialized, contextualized, and explained,
even though analysis, commentary or irony may highlight the absurdity of this
supposed causality. Verisimilar representations, as in the case of Courtemanche’s
harrowing realism in his narrative of violence — sexual or otherwise — is also a
tricky strategy, because it inevitably draws the reader in and has a naturalizing
effect, which, ironically, increases as its traumatic intensity may turn away the
reader in a defensive reaction of negation that things simply cannot be as bad as
suggested. Valcourt’'s desire for authentic withessing — and the author’s ambition
for documentary reportage — give the novel a certain aura of both historicity, as
well as an elucidatory character and role. Its need for closure then counters the
dystopian character of its fable. In Courtemanche’s novel, Valcourt settles in Kigali,
where Gentille finally succumbs to a bout of pneumonia. While earlier, both his and
Gentille’s state of mind was summarized in Camus’ “[c]e n’est plus d’étre heureux
que je souhaite maintenant, mais seulement d’étre conscient”’, at the very end of
the novel, Valcourt “est heureux”®. It is a startling closing sentence for a novel on the
genocide, made somewhat more palatable in the English translation: “Valcourt is at
peace with himself.”®® While this state of balance is inevitably a result of the novel's
teleological narrative progression and the reader’s desire for this narrative to come
to harmonious accord, there is also an internal trigger. Though barely credible,
but nevertheless with powerful symbolic effect, Valcourt is handed a handwritten
school workbook of the type that he himself had used 50 years earlier in primary
school in Quebec, the title carefully calligraphed in the same handwriting that his
mother and sisters were taught by the Catholic nuns: “Histoire de Gentille aprés

9% Courtemanche 2003, 164.
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son marriage”'®. While the mise-en-abyme effect may be facile, the symbolic value
of finally giving Gentille Sibomana a voice — and therefore agency — in this Western
romance cannot be underestimated as a declarative statement, even though here,
too, she resorts to Paul Eluard’s verse — presented to her by Valcourt — to give
voice to herself as an autonomous being: “[Clet ceil crevé c’est moi/ Ce ventre
ouvert et ces nerfs en lambeaux/ C’est moi, sujet des vers et des corbeaux.”*’
Against the background of this powerful perlocutionary speech act, in which Gentille
herself firmly declares her brutal annihilation, the earlier harmonious record of their
first wedding night gains a new meaning. In the midst of rampaging killers in the
capital, the two “s’aimeraient longtemps et paisiblement, sans étreinte bruyante
et passionnée, comme deux cours d’eau se rencontrent et se fondent, perdant au
rythme du courant leur couleur originale™®, It is a naive, wishful-thinking avowal
that aims to wipe out what is ineradicable, and is also at the very heart of both the
fable and the genocidal historical events.

The tension between these two statements is also the best defense of
Courtemanche’s novel. Flawed as the novel is with its Western point of view, its
outsider disposition, its privileged eye on things, it remains an important document
within the genre of genocide discourse. The many attacks on the novel seem to
have one criticism in common: It fails to represent the real events, as well as the
real underlying structures that lead to them. That sort of measure continues to be
the principal gauge against which any discourse on the genocide is measured; as
if those real events can be read so much better. Roland Barthes’ warning about
our tendency to essentialize the real, in this age of pseudo-real and meta-real
is more applicable than ever: “[L]Je ‘réel’ est réputé se suffire a lui-méme, qu’il
est assez fort pour démentir toute idée de ‘fonction’, que son énonciation n’a nul
besoin d’étre intégrée dans une structure et que I'avoir-été-la des choses est un
principe suffisant de la parole.”"® Cultural discourse on the genocide obviously
helps to find structure, and even though the enunciation itself is subject to other
hidden structures and principles, and has inevitable flaws — none of which are as
risky as the fatal flaw of the underlying reality — it is our only chance of not letting
that reality just be, but instead, of acknowledging it, remembering it, and beginning
to understand. Un dimanche a la piscine a Kigali shows us that the project of
Ntidigasubire or Never Again is not simply one of restoration or representation. It is
a constant struggle with the failures of both restoration and representation.

100 Courtemanche 2003, 277.
101 Courtemanche 2003, 285.
102 Courtemanche 2003, 263.
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Fictionnaliser la responsabilité civique — approches
théoriques, défis interculturels, écritures transculturelles

Hans-Jlrgen Liisebrink
Université de Sarrebruck

Abstract

This paper has three objectives, as suggested by its programmatic title. First, it will develop
theoretical approaches to the conflicting aspects of intercultural communication, which
result from growing discrepancy between different value systems and cultural areas around
the world, as well as from the growth of communalism in the past twenty years. We will take
into consideration the approaches of |. Wallerstein (European Universalism: The Rhetoric
of Power, 2006) and of A. Maalouf (Le déréglement du monde: Quand nos civilisations
s’épuisent, 2009), as well as the debates that arose around the controversial work by S.
Huntington (The Clash of Civilizations and the Remaking of World Order, 1996). A second
part will outline the intercultural challenges resulting from the Enlightenment and the
objective followed by occidental societies ever since: spreading forms of civil responsibility
based on an occidental conception of values such as ‘equality’, ‘human rights’, and ‘liberty’.
In conclusion, a third part will question the role played by literature, and more particularly
by fiction, within these problematics. We will base our reflection on novels and travelogues
by G. Courtemanche, H. Chr. Buch, A. Kourouma and R. Kapuscinski; all of which deal with
the conflicts, civil wars, and traumas that have torn apart sub-Saharan Africa during these
past two decades.

Conflit et interculturalité

Les concepts d’interculturalité et de transculturalité qui désignent des objets
d’étude scientifiques, mais qui sont devenus également des termes a la mode
dans le monde des médias sont liés, dans la conscience générale, aux notions
d’entente entre les peuples, d’échange culturel, et, en langage post-moderne, aux
notions d’hybridité et d’identité culturelle.

La présente contribution est focalisée sur la problématique de I'universalisme
des valeurs occidentales parmi lesquelles la responsabilité civique occupe une
place centrale, avec les valeurs qui lui sont associées. L’'universalisme occidental
joue un rdle de tout premier plan, sur le plan de la circulation transnationale et
transculturelle des idées et des modéles politiques depuis la fin du XVIIIem siécle
et la Déclaration Universelle des Droits de ’'Homme promulguée des deux cotés
de I'Atlantique entre 1776 et 1789. Nous visons donc a proposer une perspective
d’approche en matiere de questionnement des problemes de communication
interculturelle qui mette délibérément en avant sa dimension potentiellement



conflictuelle. Elle vise a interroger les conflits et les controverses susceptibles
de résulter de l'universalisme éthique occidental, hérité du Siécle des Lumiéres
et des Révolutions frangaise et américaine, et de leurs transferts et réceptions
dans des sociétés et cultures non-occidentales, a partir des représentations qu’en
donnent des fictions littéraires.

La naissance de formes conflictuelles de communication interculturelle peut
s’expliquer par différentes raisons: les principales d’entre elles résident d’'une part
dans la construction culturelle d'images négatives de I'Autre et leur ancrage mental
pour lequel les médias, mais aussi la littérature, jouent un réle essentiel; et d’autre
part dans la différence des systémes de valeur qui se matérialisent bien souvent
dans les concepts radicalement contrastés du Soi et de I'Autre. La dimension
esquissée ici de I'élément conflictuel dans la communication interculturelle, “le
mauvais conflit” évoqué par Hésiode au VII*™ siecle avant Jésus Christ' et cité
dans un article de Jan et Aleida Assmann sur la théorie des conflits, peut étre
mise en lumiére a partir de quelques configurations qui seront d’abord esquissées
sur le plan théorique, et ensuite illustrées a travers I'exemple d’auteurs africains
subsahariens, Célestin Monga (Cameroun) et Ahmadou Kourouma (Céte d’lvoire),
ainsi qu’a travers I'ceuvre, qui sera brievement évoquée, des journalistes-écrivains
occidentaux Gil Courtemanche (Canada), Ryszard Kapuscinski (Pologne) et
Hans Christoph Buch (Allemagne). Ces derniers ont tous trois consacré une part
importante de leurs publications littéraires et journalistiques aux guerres et conflits
de I'Afrique contemporaine.

Globalisation et conflits culturels

Samuel Huntington affirme dans son livre sur le conflit des civilisations, livre
certes controversé mais ayant connu un large écho,? que les conflits politico-
idéologiques des XIXéme XXéme et du début du XXI*™ siécle trouvent leur origine
de fagon croissante, dans les différences de civilisation. L'année 1979, celle de la
Révolution en Iran et de la prise de pouvoir par Khomeini, et 'année 2001, celle de
la destruction du World Trade Center, constituent les dates-clés de ce processus
historique. Pour I'analyse de cette problématique concernant les différences de
valeurs et les conflits culturels au centre de toute approche contemporaine de la
responsabilité civile, quatre perspectives de réflexion semblent s'imposer:

! Aleida Assmann — Jan Assmann, “Kultur und Konflikt. Aspekte einer Theorie des
unkommunikativen Handelns”, in: Jan Assmann — Dietrich Harth (eds.), Kultur und Konflikt, Frankfurt/
Main, Suhrkamp, 1990, 11-48.

2 Samuel P. Huntington, The Clash of Civilizations and the Remaking of World Order, New York,
Touchstone, 1996.



— globalisation et résistance culturelle;

— universalité et spécificité des droits de 'homme ;

— conflits interculturels: refus et appropriation productive de la mondialisation;
— continuités et ruptures de l'universalisme occidental.

Globalisation et résistance culturelle

La mise en relation croissante des cultures et civilisations dans le cadre de la
globalisation (la quatrieme phase de globalisation depuis les débuts de I'époque
moderne) contraste de fagon croissante avec des phénoménes comme la non-
communication, mais aussi comme la résistance violente, le refus, la rupture de
la communication et de I'échange. Les formes de résistance anti-américaines et
anti-occidentales au Proche-Orient, en Afrique et aussi dans certaines parties
d’Asie et d’Amérique du Sud, s’avérent ici symptomatiques. Derriere des conflits
superficiellement politiques ou religieux, comme ceux du Proche-Orient ou dans
I'ancienne Yougoslavie, se dissimulent le plus souvent des conflits interculturels
reposant sur des constructions culturelles (notamment des identités construites et
des images négatives de I'Autre). Amin Maalouf a trés bien mis en lumiére cette
configuration assez paradoxale caractérisant I'actuelle phase de la globalisation
en affirmant que l'internet,

[...] ce formidable outil moderne, qui devrait favoriser le brassage et I'échange
harmonieux entre les cultures, devient un lieu de ralliement et de mobilisation pour
nos ,tribus” globales. Non en raison de quelque obscure machination, mais parce que
I'Internet, qui est un accélérateur et un amplificateur, a pris son essor a un moment
de I'Histoire ou les identités se déchainaient, ou ,I'affrontement des civilisations*
s’installait, ou I'universalisme s’effritait, ou la nature des débats se corrompait, ou la
violence gagnait dans les paroles comme dans les actes, et ou les repéres communs
se perdaient.?

Universalité et spécificité des droits de ’'homme

Les droits de 'lhomme, un héritage des Lumiéres et de la Révolution frangaise,
se comprenaient comme droits universels, mais ne parvinrent pas, malgré la
domination européenne et occidentale, a s'imposer dans le monde entier pendant
les deux derniers siécles, et furent méme bafoués par les Européens pendant
I'époque coloniale. Depuis les années soixante, et surtout les années quatre-vingt
du XXéme siécle, est apparu un contre-discours culturaliste face aux prétentions
d’universalité du discours sur les droits de ’homme qui a émergé a la fois dans
le champ intellectuel et dans le champ politique. L'ancien président du Zaire,
Sese Seko Mobuto, comme I'actuel président du Zimbabwe, Robert Mugabe, par
exemple affirment depuis le début des années 1960, que I'idée des droits de
’lhomme importée d’Europe et d’Amérique du Nord n’est pas compatible avec

3 Amin Maalouf, Le déréglement du monde. Quand nos civilisations s’épuisent, Paris, Grasset,
2009, 92-93.



les valeurs fondamentales africaines, avec la spécificité culturelle africaine et la
conception africaine de I'autorité, du pouvoir politique et du charisme. On retrouve
cette position parmi les partisans des mouvements fondamentalistes islamistes
qui justifient avec des formes culturalistes de Iégitimation la censure de la presse,
I'obligation pour les femmes de se voiler ou le postulat de I'inégalité des sexes,
ou encore I'application des peines corporelles pour des atteintes a la morale
officielle. Selon la philosophe d’origine chinoise Anne Cheng, le gouvernement
chinois actuel oppose de fagon croissante la conception d’un confucianisme
universel a la conception occidentale des droits de 'lhomme universels, et utilise
cet argument pour légitimer la répression exercée contre les manifestants de la
place Tienanmen en 1989 a Pékin.*

Conflits interculturels: refus et appropriation productive de la mondialisation

Globalisation signifie, dans la quatrieme phase de l'actuel processus de la
mondialisation, la mise en réseau économique, culturelle, politique des sociétés
et cultures de la planéte. Aux cOtés de processus de rapprochement culturel,
d’'uniformisation et d’homogénéisation, tels qu’ils sont symbolisés par exemple a
travers des marques comme Coca-Cola ou McDonald’s ou a travers la diffusion
planétaire de styles vestimentaires comme les “jeans”, on trouve également des
processus de résistance culturelle et de refus a tous les niveaux: sur le plan
politique, économique et culturel, mais aussi sur le plan esthétique et symbolique,
jusque dans les maniéres de s’exprimer verbalement, de se vétir et de consommer,
par exemple avec l'interdiction du Coca-Cola, des jeans, de films ou de certaines
séries télévisées hollywoodiennes, dans plusieurs pays du Moyen Orient et en
Afghanistan sous le régime des talibans, ou encore avec le contréle d’internet tel
qu’il est pratiqué en Chine assez systématiquement. La “réception productive”
ou encore le “recyclage créatif’ constitue encore une autre forme créative
d’appropriation de formes de culture globale exprimant une résistance. L'ethnologue
Karl-Heinz Kohl qualifie ces formes de “tension fructueuse entre les cultures” (“die
fruchtbare Spannung zwischen den Kulturen™). Il entend par la des phénomenes
de détournement de fonction de produits occidentaux, de textes littéraires et de
médias dans des cultures et sociétés en particulier non-occidentales.

Continuités et ruptures de l'universalisme occidental

La globalisation de modéles occidentaux en matiére de droit, de philosophie

4 Anne Cheng, “Confucianisme, post-modernisme et valeurs asiatiques”, in: Yves Michaud (éd.),
Qu’est-ce que la culture?, Paris, Odile Jacob, 2001, 80-90; Anne Cheng, “Les dirigeants chinois
opposent une universalité chinoise a I'universalité des droits de I'homme”, in: Télérama (2006), hors
série (Les Lumieres, des idées pour demain), 73.

5 Karl Heinz Kohl, “Die andere Seite der Globalisierung. Uber die fruchtbaren Spannungen
zwischen den Kulturen”, in: Frankfurter Allgemeine Zeitung, 14 novembre 2000, 11.



politique, de morale et de civilisation, ainsi que dans le domaine de la pensée
scientifique, de méme que les controverses qui 'ont accompagnée, sont nées au
début méme de I'expansion européenne Outre-mer, c’est-a-dire a la fin du X\eéme
siécle. Ces controverses peuvent étre retracées en filigrane jusqu’a la fameuse
controverse entre 'évéque Bartolomé de Las Casas, défenseur des Amérindiens,
et Juan Ginés de Sepulveda qui, dans ses livres Demdcrates primero y segundo,
défendit dés 1531 la conquéte espagnole et les violences qui 'accompagnaient
par la notion de “guerre juste” et par le recours a des catégories considérées
comme universelles, basées sur la religion chrétienne et opposées a la “barbarie”
des Aztéques et des Mayas. Comme I'a montré Immanuel Wallerstein dans son
livre European Universalism. The Rhetoric of Power (2006), on peut constater une
profonde continuité dans ces controverses autour de l'universalisme occidental,
par-dela les significations différentes qui lui ont été attachées depuis le XVIéme
siécle, chrétiennes d’abord, puis philosophiques, culturelles, éthiques, et enfin,
avec le mouvement des Lumiéres, et la Révolution francaise, éminemment
politiques.

Malgré les continuités des configurations et des matrices d’argumentation,
depuis le XVI*me siécle, il faut souligner également deux discontinuités ou
ruptures qui caractérisent les débats contemporains: d’'une part une nouvelle
et forte sensibilisation interculturelle pour la dimension culturelle du langage —
dont le langage politique — qui met I'accent sur les significations culturelles trés
différentes de termes a premiére vue universels et largement identiques comme
“Démocratie”, “Droits de 'Homme”, “Dictature” et “Oppression”; et, d’autre part,
I'’émergence de contre-discours, fort hétérogénes et multiformes, dirigés contre
I'universalisme occidental ancré aussi bien dans des positions intellectuelles
que dans des discours du pouvoir politique défendant des régimes autoritaires
et foncierement anti-démocratiques au nom de la critique de l'universalisme
occidental né des Lumiéres.

Transferts et traductions non-occidentales de I'universalisme occidental —
réfractions autobiographiques et fictionnelles

Deux textes littéraires autobiographiques, au sens large du terme, d’auteurs,
d’intellectuels et d’écrivains africains, le roman Allah n’est pas obligé (2000)
d’Ahmadou Kourouma (Céte d’lvoire), et I'essai autobiographique Nihilisme et
Négritude (2009) de Célestin Monga (Cameroun) sont susceptibles de mettre
en lumiére les configurations contemporaines de la critique de l'universalisme
occidental et de sa conception de la responsabilité civique qui viennent d’étre
évoquées. lls mettent en méme temps en lumiére le réle important, voire essentiel,
delafictionlittéraire au senslarge du terme, incluantégalementles genres de'essai
et du récit de voyage, pour saisir les tensions culturelles contemporaines. Comme



le souligne Amin Maalouf dans son ouvrage récent Le déreglement du monde
(2009) qui porte précisément sur les conflits de valeurs caractérisant I'actuelle
phase de la globalisation, la littérature fictionnelle permet un accés privilégié a
I“intimité”® d’un peuple, son outillage mental” (ou ses mentalités collectives), sa
vision du monde et de ses conflits: “C’est la qu'il dévoile ses passions”, note
Maalouf, “ses aspirations, ses réves, ses frustrations, ses croyances, sa vision
du monde qui I'entoure, sa perception de lui-méme et des ‘autres’, y compris de
nous-mémes.”®

Le roman de Kourouma, couronné en I'an 2000 en France par le prestigieux Prix
Renaudot ainsi que par le Prix Goncourt des lycéens, plonge son lecteur dans
la Cote d’lvoire des années 1990, et I'entraine vers le Libéria et la Sierra Leone
dévastés tous deux par la guerre civile.® Au centre de I'action se trouve le narrateur
Birahima, agé d’'une douzaine d’années au début du roman, et 'un des membres
de sa famille nommé Yacouba, un contrebandier, fabricant de fausse monnaie et
magicien a la fois, chargé d’amener Birahima a sa tante Mahan vivant au Libéria.
Il espére en méme temps profiter de la guerre civile pour réaliser des affaires
douteuses mais profitables. Tous deux appartiennent, comme Kourouma lui-
méme, au peuple des Malinké. Parvenus a la frontiére libérienne, ils tombent dans
une embuscade et sont contraints de se rallier au Front patriotique de libération
du Libéria de Charles Taylor. Birahima devient alors enfant-soldat et apprend
vite @ manier une Kalaschnikow; Yacouba devient, lui, “féticheur”. Au cours des
différentes péripéties de cette guerre civile au Libéria, les deux protagonistes sont
faits prisonniers plusieurs fois et changent de camp. lls se rallient successivement
a I’'Union nationale pour la liberté rassemblant sous le sigle ULIMO les partisans
du dictateur Samuel Doe, puis finalement au Front national indépendant pour la
Défense du Libéria créé par le Prince Yormie Johnson. Et ils se trouvent plongés
dans les combats sanglants des différents groupements politiques, tous désireux
de mettre la main sur I'or et les diamants constituant les richesses du pays. Ayant
appris que la tante Mahan avait fui vers I'Etat voisin du Libéria, la Sierra Leone,
ils décident de I'y rejoindre et se trouvent alors plongés dans la guerre civile
faisant également rage dans ce pays. Ici aussi, ils parviennent a sortir vivants
des combats sanglants opposant les différents groupes politiques, en se ralliant
comme enfant soldat et comme magicien d’abord au parti du président en exercice
Ahmad Tejan Kabbah, puis, aprés avoir été emprisonnés, au parti d’'opposition
mené par Foday Sankoh, le Front révolutionnaire unifié. Aprés avoir appris que sa

6 Maalouf 2009, 206.

7 Le terme “outillage mental” est utilisé par I'histoire des mentalités. Jacques Le Goff, “Les
mentalités”, in: Jacques Le Goff — Pierre Nora (éds.), Faire de I'histoire, Paris, Gallimard, 1974, 87
(76-94): “outillage mental: vocabulaire, syntaxe, lieux communs, conceptions de I'espace et du temps,
cadres logiques”.

8 Maalouf 2009, 206.

9 Ahmadou Kourouma, Allah n’est pas obligé, Paris, Seuil, 2000.



tante était décédée dans un camp de réfugiés, Birahima rencontre son cousin, le
médecin Mamadou Doumba, qui décide de le ramener dans son pays d’origine,
la Céte d’lvoire, avec Yacoumba et son ami Sekou. Les deux bandits Yacoumba
et son ami Sekou qui ont rempli leurs poches d’or et de diamants, apparaissent
comme les profiteurs cyniques de la guerre civile. Birahima, incité par son cousin
Doumba a écrire son histoire, décide de se mettre a 'ouvrage a I'aide de quatre
dictionnaires, fréquemment cités au cours de son récit, dont il a hérité d’'un
traducteur mort dans un camp de prisonniers.

Le roman de Kourouma se distingue tout d’abord par son habileté a retracer
les événements traumatiques de l'histoire africaine récente a travers le vécu
(fictionnel) d’'un enfant soldat, a la fois narrateur, ttémoin et acteur. Le lecteur est
profondément touché par la fagcon extrémement directe et dépourvue d’a priori
avec laquelle le narrateur décrit des scénes d’une terrible brutalité comme des
meurtres rituels ou des massacres sous influence de la drogue. Le narrateur
Birahima raconte la mort de ses compagnons de voyage dans de courts textes
intitulés “Oraisons funébres” et renoue ainsi avec une tradition de la littérature
orale africaine. La structure narrative du roman est truffée d’'une multiplicité de
formules religieuses rituelles, de proverbes et de jurons traduits de langues
africaines, surtout du Malinké, sa langue maternelle, mais aussi de I'arabe, qui
sont chaque fois accompagnés d’une explication de 'auteur.

Kourouma résume cette démarche dans un de ses articles par la phrase
significative: “Ecrire en francais, penser dans sa langue maternelle.”"® Kourouma
traite dans cet article court, mais trés dense, a la fois du probléme de la biculturalité
et du bilinguisme fondamental de tous les écrivains africains et des problemes
de transfert et de traduction qu’ils impliquent et entrainent, notamment pour la
transposition et I'appropriation interculturelle de notions occidentales liées a des
valeurs éthiques et des droits:

Mon premier probleme d’écrivain, d’écrivain francophone, est donc d’abord une
question de culture. De culture, parce que ma religion de base étant I'animisme
africain, je me bats dans une grande confusion de termes avec les expressions
frangaises que j'utilise. Je vais relever un exemple. La loi de chez moi condamne a de
longues années de prison ceux qui avouent avoir mangé I'ame d’un décédé. Manger
'’ame d’un décédé est une expression insolite en francais, elle fait sourire parce que,
dans la culture frangaise, on ne peut pas manger I'ame. [...]. Le droit pénal, pour étre
équitable et efficace, doit s’appuyer sur des mots précis, des notions rationnelles qui
ont le méme sens pour tous dans la langue. Dans le frangais qui est notre langue
nationale et qui est la langue administrative, les termes utilisés n’ont pas le méme sens
pour le juge — qui raisonne en frangais — et le jugé — qui raisonne en négro-africain.
Revenons au délit de ,manger I'ame” pour lequel les prévenus peuvent écoper des
peines de cing ans. Si d’aventure en sortant d’ici je suis victime d’'un accident et qu’un

10 Ahmadou Kourouma, “Ecrire en francais, penser dans sa langue maternelle”, in: Etudes
frangaises 33, 1 (1997), 115-118.



compatriote ou une compatriote de mon village en Céte d’lvoire est accusé d’avoir
mangé mon ame, celui-ci sera lourdement condamné a de nombreuses années de
prison s’il reconnait le crime. Le délit se constitue dans le code Napoléon, substrat
de notre droit, par des faits matériels et ,manger 'ame“ d’un mort par accident a des
milliers de kilométres ne se comprend pas, ne se voit pas. C’est un fait, une notion de
culture qui n’est pas exprimable en francais.

Kourouma parvient en tant qu’auteur avec une grande virtuosité, tout au long
de son roman, a reprendre les défis, décrits dans l'article cité, que pose la
situation multilingue et multiculturelle des sociétés et cultures africaines et a les
transposer dans les registres de son écriture. Il fait ainsi évoluer son narrateur
entre différents niveaux linguistiques, en particulier entre le francais standardisé
et les différentes variantes du frangais africain. Il sait intégrer habilement, tout
au long de son roman, de longs passages historiques fournissant au lecteur des
informations précises sur le contexte historique. Le regard porté par le narrateur
sur les détenteurs du pouvoir politique ainsi que sur les mouvements d’opposition
en révolte, mais également sur les troupes armées nigériennes de I'ONU
stationnées en Sierra Leone (ECOMOG) et sur le réle des organisations d’aide
humanitaire est rempli de désillusion. Des hommes politiques comme le président
libyen Khaddafi ou I'ancien président ivoirien Houphouét-Boigny, évoqués dans le
roman, apparaissent sous la plume de Kourouma comme tout aussi autoritaires,
corrompus et malhonnétes que les chefs des Rebelles au Libéria ou en Sierra
Leone. Kourouma représente le pouvoir politique dans I'Afrique post-coloniale
comme un jeu brutal et immoral, dont les victimes sont toujours les populations
civiles. Leur sort est décrit avec force détails trés émouvants a travers le regard
d’un enfant soldat entrainé bien malgré lui, comme la plupart de ses malheureux
compagnons plongés dans des situations de vie extrémement précaires, dans le
tourbillon inexorable de la violence et de la mort.

Constamment muni de dictionnaires — notamment le Larousse et Le Petit
Robert — qui lui servent a traduire, a transcrire et a conceptualiser ses idées et
son vécu dans une autre langue que sa langue maternelle, le protagoniste du
roman se voit fréquemment confronté, dans ses rencontres avec les mouvements
politiques rebelles s’affrontant au Libéria et en Sierra Leone, a des notions
issues de l'universalisme des Lumiéres et transférées dans le contexte des
guerres civiles africaines. Ce sont des notions clés de la responsabilité civile, tels
“Démocratie™?, “Liberté™'3, “Générosité”, “Patriotisme”, “sacrifice pour la patrie”'*
ou encore “éthique” qui sont utilisées par des leaders politiques comme le Prince
Johnson au Libéria afin de Iégitimer leurs actions. La perception du protagoniste

" Kourouma 1997, 115-116.
2. Kouroma 2000, 177.

13 Kouroma 2000, 71.

4 Kouroma 2000, 109.



en ce qui concerne cette réception des valeurs occidentales, en particulier de
I'universalisme des Lumieres, est extrémement désabusée et cynique. Quand il
note par exemple que Valentine Strasser, chef d’'un mouvement révolutionnaire
en Sierra Leone, “joue le jeu de la démocratie”, “autorise les partis politiques” et
“organise une Conférence nationale”'s, il souligne en méme temps que ce n'est
pas fondé sur des convictions ni sur des réalités politiques, mais sur un pur calcul
machiavélique visant a gagner I'appui de la scéne médiatique internationale, afin

de renforcer sa propre position et de tenter de discréditer I'adversaire.

L'ouvrage Nihilisme et négritude (2009) de Célestin Monga est caractérisé par
une matrice générique originale qui combine les genres de I'autobiographie et de
I'essai politique.'® Il vise a analyser, comme il le souligne au début, I"“imbrication
de l'ici et de l'ailleurs™ et ainsi a mettre en cause ce qu’il appelle I'“universalisme
superficiel”’®, “Ma méthode de travail dans cet essai”, écrit-il dans I'introduction,
“sera plutdt comparable a ce que les musiciens appellent les modes de
synchronisation: au lieu de développer une thése en allant du théme général a des
observations particuliéres, je procéderai par des formes de parallélisme, soulignant
la relation entre principes généraux et faits particuliers, 'anecdote, la réflexion et le
théme se confondant parfois dans le but de se renforcer mutuellement.”"® Les sept
chapitres du livre, associant de maniére ingénieuse expeériences personnelles,
observations anecdotiques et réflexion politique, développent, au moyen d'une
écriture tres différente de celle de Kourouma, également une position culturaliste
a I'égard de l'universalisme qui rapproche fondamentalement ces deux écrivains
et intellectuels africains. A travers des thémes, chaque fois introduits par des
observations et des anecdotes autobiographiques, comme “Amour”, “Autorité”,
“Sexualité”, “Alimentation et cuisine”, “Musique”, “Danse”, “Religion”, “Corps”,
“Famille”, “Solidarité” et “Violence politique” (ou il fait référence par ailleurs,
comme Kourouma, aux mémes mouvements rebelles du Libéria et en Sierra
Leone), Monga défend une position fonciérement culturaliste: non seulement les
phénomeénes, pratiques et comportements englobés par ces notions-clés dans
le contexte africain, ou plus particulierement camerounais, seraient impossibles
a traduire précisément avec des concepts frangais, mais ils seraient également
culturellement spécifiques et ancrés dans des vécus quotidiens et des imaginaires
fondamentalement différents des imaginaires et vécus occidentaux. Face a une
superficielle “occidentalisation générale du godt et de la culture”® symbolisée par
McDonald’s, Monga souligne, en effet, la puissance des résistances culturelles et

15 Kouroma 2000, 177.

6 Célestin Monga, Nihilisme et Négritude. Les arts de vivre en Afrique, Paris, PUF, 2009.
7 Monga 2009, 37.
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mentales face a tout universalisme éthique, qui ne sont pas, selon lui, temporaires
ou conjoncturelles, mais structurelles et par conséquent ancrées dans des
épistémes différents.?!

La littérature fictionnelle en question — responsabilité civique et valeurs
occidentales entre universalisme et culturalisme

Si I'on analyse la réception de l'universalisme occidental, associée aux notions
de liberté et égalité, au modéle occidental de la démocratie et a la conception
des Droits de 'Homme, dans le monde non-occidental, en I'occurrence en Afrique
subsaharienne, a travers des textes de fiction et des discours non-fictionnels, on
peut essentiellement distinguer deux configurations.

La premiére configuration pourrait étre qualifiée de culturaliste, et se trouve
représentée par exemple par lintellectuel camerounais Célestin Monga et
I'écrivain ivoirien Ahmadou Kourouma. La vision culturaliste de l'universalisme
occidental que les deux auteurs représentent, a travers des oeuvres elles-
mémes trés différentes, met en lumiére I'impossibilité d’'un simple transfert, et
d’'une application conséquente sur le plan politique, de notions, de modeéles et
de valeurs occidentales dans des sociétés et cultures tres différentes. Les deux
intellectuels et écrivains montrent, en effet, de maniére extrémement concrete
et impressionnante, que des notions comme “liberté” ou “égalité” peuvent bien
étre transférées, mais qu’elles recouvrent des significations tres différentes
dans d’autres aires culturelles. Elles s’y trouvent intégrées dans des imaginaires
spécifiques, impliquant des conceptions de I'autorité, de l'individu, de I'autonomie
de la personnalité, de la violence et de la Iégitimité du pouvoir radicalement
différentes des conceptions occidentales et foncierement incompatibles avec les
idéaux des Lumieres. Cette position culturaliste se retrouve également parmi des
écrivains occidentauxles plus engagés actuellement surle plan de laresponsabilité
civique face a des conflits et des guerres: tel 'Allemand Hans Christoph Buch, a
la fois écrivain et journaliste, ou le Polonais Ryszard Kapuscinski dont les récits
de voyage dans le monde non-européen, et notamment ses foyers de conflits en
Afrique et au Moyen-Orient sont d’'une grande qualité esthétique. Les deux auteurs,
et en particulier Kapuscinski, soulignent, a travers les formes de commentaires
qui accompagnent leurs récits, la dimension culturelle radicalement différente
des valeurs et formes de communication occidentales. lls mettent également
en lumiére, a 'exemple de Kourouma et de Monga, les formes d’appropriation
perverses et déviantes des notions occidentales comme “Liberté”, “Démocratie”
et “Indépendance” qui surgissent dans des contextes de guerres civiles en Afrique

2 Monga 2009, 162-163.



et en Asie.?? Kapuscinski par exemple observe, dans les passages de son livre
Afrikanisches Fieber (1998) avec acuité et ironie 'usage extrémement manipulatif
des notions de “Démocratie” et d“Indépendance” par les “Warlords” en Sierra
Leone dans les années 1990:

Les Warlords sement en Afrique la haine ethnique et raciale. lls proclament
toujours qu’ils sont a la téte d’un parti ou d’'un mouvement qui poursuit des objectifs
nationaux. Dans la plupart des cas il s’agit d’'une libération de quelque chose ou d’'une
protection de la démocratie ou de I'indépendance. lls ne se contentent pas d’idéaux
moins élevés.?

En méme temps Kapuscinski, comme Hans Christoph Buch, donne alire, dans ses
récits de voyages et ses essais, une vision profondément humaniste, inhérente
dans son regard sur les Autres, qui tente de comprendre leurs registres de
comportement et leurs valeurs, méme si celles-ci s’avérent parfois radicalement
contraires a I'éthique occidentale héritée des Lumiéres.

La seconde configuration a, contrairement a la position culturaliste qui est plutét
récente, une longue généalogie et remonte au fond a I'époque coloniale, et
aux contestations d’intellectuels et hommes politiques africains, caribéens et
indochinois mettant I'accent sur les contradictions frappantes entre I'idéologie
égalitaire républicaine, fondée sur l'universalisme des Lumiéres et de la
Révolution Frangaise, et la pratique du colonialisme frangais. Surtout les porte-
parole de la premiére génération d’intellectuels africains et antillais, comme Aimé
Césaire, Léopold Sédar Senghor, notamment dans le cycle poétique Hosties
noires (1948) consacré aux Tirailleurs sénégalais morts pour la France, Léon-
Gontran Damas et surtout Bernard Dadié, dans des poémes par exemple comme
“Ce que m’a donné la France” écrit en 1949, quand il fut emprisonné, pour des
raisons politiques, en Cote d’lvoire, défendirent cette position; mais aussi certains
écrivains et intellectuels des plus jeunes générations, comme Henri Lopes né en
République populaire du Congo. Cette position opposant I'idéologie républicaine
et la répression coloniale, basée sur la conviction fondamentale de la possibilité
de réussir a universaliser les valeurs occidentales héritées des Lumiéres et des
révolutions américaine et francaise, a également été au centre de la grande
exposition que la Bibliothéque nationale de France avait consacrée en 2006 a
I'héritage des Lumiéres en France et dont Tzvetan Todorov, auteur du livre L’esprit
des Lumieres (2006), avait été 'organisateur.

2 Ryszard Kapuscinski, Afrikanisches Fieber. Erfahrungen aus vierzig Jahren, trad. Marion
Pollock, Zirich—-Minchen, Piper, 2001, 253 (original paru en polonais en 1998).

2 “Die Warlords saen in Afrika den Stammes- und Rassenhal}. Das werden sie allerdings nie
zugeben. Sie verkiinden stets, dall sie an der Spitze einer Bewegung oder Partei stehen, die
allgemeine nationale Ziele verfolgt. In den meisten Fallen ist das eine Bewegung fir die Befreiung
von irgend etwas oder zum Schutz der Demokratie oder Unabhangigkeit. Mit weniger hohen Idealen
geben sie sich gar nicht ab” (Kapuscinski 2001, 253).



L'exposition parisienne sur les Lumiéres renoua avec un débat politique et social
qui a constitué, tout au long de la période coloniale, le ferment intellectuel des
mouvements démocratiques et indépendantistes, et qui s’est articulé, au cours
de ces dernieres années, a travers de nouvelles formes de protestation et des
objectifs nouveaux. L'universitaire allemand Dietmar Hlser montre dans son livre
sur I'histoire et I'appropriation culturelle, sociale et politique du mouvement et
de la musique Rap en France,? comment de nombreux textes de groupes de
Rap francais contemporains thématisent cette contradiction entre les valeurs
républicaines Liberté-Egalité-Fraternité — et les formes d’engagement et de
responsabilité civique qu’elles impliquent — et la situation sociale explosive dans
les banlieues des grandes métropoles frangaises contemporaines. Ces groupes
rap ironisent sur le terme de citoyen et mettent en lumiére dans leurs textes les
fossés profonds existant aujourd’hui entre la réalité sociale des banlieues et les
valeurs de la Révolution de 1789.%° Des films comme La faute a Voltaire, tourné en
2001 par le réalisateur franco-maghrébin Abdellatif Kéchiche, viennent compléter
le tableau de cette situation contradictoire et explosive. Ce film met en scene le
destin d’'un immigrant tunisien en France espérant, comme il le dit au début du
film, obtenir I'asile politique “dans le pays de Voltaire” mais qui se voit expulsé de
France sans aucune prise en compte de sa situation personnelle.

Les deux configurations qui sont trés différentes, marquent ainsi deux positions
quasi antagonistes sur le potentiel universaliste des valeurs occidentales des
Lumiéres et leur possible — ou impossible — transfert dans des aires culturelles
non-occidentales. Sila premiére caractérise sans doute les positions de nombreux
intellectuels maghrébins, africains et antillais aujourd’hui, malgré les probléemes
de récupération politique qu’elle pose, la seconde semble représenter celles des
mouvements sociaux, politiques et intellectuels liés a 'immigration, en France,
au Canada et dans de nombreux autres pays occidentaux. Effagcant certains
défis et problemes interculturels — de transfert, de traduction, de différences
de systémes de valeur —, cette position universaliste militante et revendicative,
comme on pourrait la définir, semble offrir, notamment dans le contexte actuel des
mouvements sociaux et politiques liés a 'immigration en Europe et en Amérique
du Nord, des champs d’action certes nettement plus directs et plus prometteurs.
La littérature fictionnelle, au sens large du terme, s’y est taillée, a coté des films
fictionnels, une place importante. Elle y est devenue, a cause des déficiences
d’autres médias comme la presse d’information et I'historiographie, de plus en
plus incontournable.?®

2 Dietmar Huser, RAPublikanische Synthese. Eine franzésische Zeitgeschichte populdrer Musik
und politischer Kultur, KdIn—Weismar—Wien, Bohlau, 2004.

2 Cf. Hiser 2004, 413 e.a.

26 Cf. dans cette perspective Hans-Jirgen Lisebrink, “De l'incontournabilité de la fiction dans la
connaissance historique. Questionnements théoriques a partir de romans historiques contemporains



La littérature parait, en effet, incontournable sous plusieurs aspects dans
le contexte contemporain de la globalisation et des défis de responsabilité
civique, renvoyant ainsi a la question posée par Jean-Paul Sartre en 1947 sur
les fonctions et pouvoirs de la littérature.?” La littérature est devenue, comme
le souligne notamment Hans Christoph Buch dans ses réflexions sur “Laokoon
oder die Grenzen von Journalismus und Literatur” paru dans son livre Blut im
Schuh. Schlédchter und Voyeure an den Fronten des Weltbiirgerkriegs (“Du
sang dans la chaussure. Bourreaux et voyeurs sur le front de la guerre civile
mondiale”, 2001), un contre-discours quasi incontournable face aux évolutions
du discours journalistique et médiatique. Ce dernier se trouve, en effet, de plus
en plus focalisé sur 'événementiel, le sensationnel et 'éphémeére et faisant ainsi
abstraction de ces dimensions essentielles de la connaissance de I'Autre que
sont le temps d’écoute, d’observation et de connaissance. En opposant a la figure
de I'écrivain les figures du reporter (de plus en plus pressé) et de I'expert (a qui
fait souvent défaut la connaissance intime du terrain et dont le discours s’avéere
de plus en plus inadapté aux réalités vécues),?® Buch et Kapuscinski considérent
la littérature semi-fictionnelle comme le média par excellence de 'empathie et du
dialogue, souvent difficile, avec I'Autre. Par rapport au réle potentiel important
que la littérature est susceptible de jouer comme média de connaissance de
I’Autre, Kapuscinski critique, dans son livre Der Andere paru en 2008, la tendance
contemporaine de trés nombreux écrivains occidentaux, et notamment de ceux
qui occupent le devant de la scene littéraire et recueillent les grands prix littéraires,
a se détourner des conflits et des problémes politiques et sociaux en se focalisant
sur les éternels, mais souvent bien anodins, conflits intimes et passionnels.?
Ensuite, la littérature fictionnelle ou semi-fictionnelle s’avéere étre le seul média
a pouvoir rendre compte, de maniere adéquate, des expériences limites, des
traumatismes, de I'expérience des guerres, des conflits et des massacres qui
ont laissé peu de traces documentaires et dont les images médiatiques n’arrivent
qgu’a saisir la surface des réalités vécues. L'imagination, nourrie d’expériences
réelles et d’'observations du terrain, de témoignages et de dialogues, parait dans
ce sens incontournable afin de (re)construire a la fois les réalités sociales et les
modes de perception des acteurs. La part fictionnelle de toute littérature, et a
fortiori de celle qui se veut témoignage, contient des dangers dont des auteurs
comme Kourouma et Buch sont parfaitement conscients: celui de la manipulation
idéologique ; ou celui, plus troublant encore, de la fascination ‘négative’ devant
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128.

2 Jean-Paul Sartre, Qu’est-ce que la littérature?, Paris, Gallimard, 1948, réédition 1972.

B Hans Christoph Buch, Blut im Schuh. Schlédchter und Voyeure an den Fronten des Weltbiirger-
kriegs, Frankfurt/Main, Eichborn, 2001, 17-18.

2 Ryszard Kapuscinski, Der Andere, trad. Martin Pollack, Frankfurt/Main, Suhrkamp, 2008, 59:
“Andererseits schottet sich die sogenannte wahre Literatur von den Problemen und Konflikten ab, die
Milliarden unserer Fremden erleben.”



la violence et ses relations traumatisantes avec I'érotisme et la sexualité que
Hans Christoph Buch thématise dans plusieurs de ses livres. Le journaliste et
romancier canadien Gil Courtemanche, dans son roman Un dimanche a la piscine
de Kigali (2001), un livre troublant et controversé sur le génocide au Rwanda, a
pour certains critiques volontairement transgressé les limites déontologiques qui
s’imposent a un écrivain, journaliste et intellectuel voulant représenter la violence.

“Il est le devoir de tout écrivain de parler d’'une vérité terrible”, formule Hans
Christoph Buch dans ses récits de voyage et reportages sur les guerres civiles
contemporaines qui sont a mi-chemin entre I'essai et le reportage journalistique,
la fiction et la non-fiction. “Et il est du devoir civique de tout lecteur de I'apprendre.
Celui qui se détourne, qui ferme les yeux et qui passe, blesse la mémoire des
assassinés.” Les réflexions de Hans Christoph Buch qui sont intercalées dans
ses récits-reportages sur les lieux de guerres civiles et de violences du monde
contemporain, d’Haiti au Rwanda, et de la Sierra Leone a Timor dans I'archipel
indonésien, partent de classiques de la littérature ayant introduit le politique et la
responsabilité civique dans la fiction littéraire: Lessing, avec ses réflexions sur
la figure tragique de Laocoon; Tolstoi, avec sa nouvelle L’attaque et son roman
Guerre et paix; Johann Peter Hebel, avec son Schétzkéstlein des Rheinischen
Hausfreundes; Stendhal, avec La Chartreuse de Parme dont le héros erre sur
le champ de bataille de Waterloo; et, enfin, Paul Celan, Wassilij Grossmann et
Peter Weiss qui ont su représenter, a travers des voies trés différentes, I'hnorreur
de I'holocauste. La fiction contemporaine se voit ainsi confrontée aux mémes
exigences et aux mémes responsabilités, mais sans doute aussi a des défis
encore plus grands que ceux que rencontrérent les auteurs classiques, puisque le
contexte culturel et médiatique dans lequel elle s’insere est devenu plus complexe
et plus conflictuel tout en accordant moins de place et d’attention a ce média
incontournable pour la connaissance de la réalité et le dialogue avec I'Autre que
représente la littérature.

30 “Von einer furchtbaren Wahrheit zu berichten ist die Pflicht des Schriftstellers, und die
Burgerpflicht des Lesers ist es, sie zu erfahren. Jeder, der sich abwendet, die Augen schlief3t und
vorbeigeht, verletzt das Andenken der Ermordeten” (Kapuscinski 2008, 134).
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Abstract

In this article | reflect on the relationship between literature and democracy as discussed
in the transdisciplinary volume Literary Stakes and the Construction of Democratic Spaces
in Sub-Saharan Africa, which | edited in 2003. | first develop an analytical framework
regarding the expressions ‘literary stakes’ and ‘democratic spaces’ in order to then discuss
their application based on three examples: the debate on the links between literature,
knowledge, and democracy; the problem of the autonomy and ‘labeling’ of literary texts
and their significance for community; and finally, the practice of literary writing as identity
subversion work. | come to two conclusions: the usefulness of a concept like ‘stakes’ in
literary theory and, more importantly, the postulate of a transformative or democratizing
capacity of literature. It is based on the tension between the indetermination or autonomy of
literary writing in relation to any instituted order and its capacity to render thinkable collective
experiences without making communities homogeneous. This allows me to address the
key issue of understanding in which ways literature can be involved in processes of political
transformation.

Dans cet article je me propose de réfléchir sur le rapport entre littérature et
démocratie. J'utiliserai comme toile de fond 'ouvrage collectif, transdisciplinaire,
que jai édité fin 2007, a Paris, intitulé Enjeux littéraires et construction d’espaces
démocratiques en Afrique subsaharienne'. Partant justement de son titre, je
développerai d’abord un cadre d’analyse autour des expressions ‘enjeux littéraires’
et ‘espaces démocratiques’ pour ensuite discuter son application a partir de
trois exemples: le débat autour de la question du lien entre littérature, savoir et
démocratie; le probleme de I'autonomie et labellisation d’un texte littéraire et de
sa signification communautaire; et enfin la pratique de I'écriture littéraire comme
travail de subversion des identités. De cet ensemble découleront deux constats:
I'opérationnalité d’'un concept comme celui d“enjeu’ dans la théorie littéraire et,
concernant plus spécifiquement la problématique centrale de ce texte et de ce

! Maria-Benedita Basto (€d.), Enjeux littéraires et construction d’espaces démocratiques en
Afrique subsaharienne, Paris, Centre d’études africaines — Ecole des Hautes Etudes en Sciences
Sociales, 2007.



livre, le postulat d’'une capacité transformatrice ou démocratisante de la littérature,
la tension entre l'indétermination ou autonomie des écritures littéraires par
rapport a tout ordre institué et leur capacité de rendre pensables des expériences
collectives sans rendre homogénes les communautés. Ce qui améne a poser
d’emblée la question de savoir de quelles maniéres la littérature peut se trouver
impliquée dans des processus de transformation politiques.

Enjeux littéraires et espaces démocratiques

Partant de I'idée que lalittérature est porteuse d’'un savoir qui l'inscrit dans I'histoire
et de dynamiques a la fois esthétiques et sociales, j'ai utilisé I'expression ‘enjeux
littéraires’ au lieu de celle de ‘littérature’. Ce terme a permis, en effet, une analyse
de la question littéraire qui prend en compte non seulement ‘la’ littérature, mais
les discours sur la littérature, les politiques éditoriales, les archives, les paratextes
compris comme zones de transition et de transaction,? les circuits de lectures
et de lecteurs, les représentations de I'écrivain et des ceuvres littéraires, la
distribution, le marché du livre, les statuts et les langues. Nous pouvons envisager
ici cette “matérialité du texte” et cette “corporalité du lecteur” dont parle Roger
Chartier, ou reprendre la force illocutoire défendue par Searle®. Chartier propose
qu’il s‘agirait, “[a]Jvant tout, de construire un nouvel espace intellectuel qui oblige a
inscrire les ceuvres dans les systémes de contraintes qui bornent, mais aussi qui
rendent possibles leur production et leur compréhension™.

Cependant, parler d”“enjeux’ signifie également que la littérature déplace ce
systéme de contraintes et possibilités, qu’elle crée une relation avec le politique. Au
lieu de comprendre littérature et politique comme deux entités qui se croisent dans
le contenu des textes ou dans les engagements des auteurs, je préfére interroger
ici ce qu'on appellera avec Jacques Ranciere, la “politique de la littérature™, les
maniéres d’agissementde lalittérature, c’est-a-dire moinsla signification idéologique
d'un contenu que les dispositifs littéraires qui subvertissent, désordonnent ou
disloquent tout ordre préexistant. On s’intéresse en ce sens a une politique des
“écarts”, des entre-deux. C’est ainsi que j'ai associé la littérature a la “construction
d’espaces démocratiques”, des espaces ou de la transformation est possible, pour
utiliser une expression de Foucault. Ces espaces de transformation sont issus
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de la capacité des hommes “de déplacer continuellement leur subjectivité, de
se constituer dans une série infinie et multiple de subjectivités différentes™. Les
espaces démocratiques constituent ainsi le lieu d’un “travail de nous-mémes sur
nous-mémes en tant qu’'étres libres™. La littérature serait alors un des domaines
ou pourrait se déployer ce travail de subjectivation et de mise en commun d’'une
expérience.

Loin d’étre réductible a une substance prédéfinie par les Grecs ou les Lumiéres,
le concept d“espaces démocratiques’ renvoie a une universalisation de l'idée de
démocratie qui, en tant que contenu pratique, est toujours le produit contextuel
des processus de transposition, traduction et interprétation. Si nous suivons Arjun
Appadurai, la démocratie se trouve, de ce fait, placée “au milieu d’'une variété
d“ideoscapes’ [ou de] paysages idéels”'?, et la spécificité de ces lieux ouvre une
problématique identitaire et culturelle. En Afrique, celle-ci témoigne particulierement
d’'une tension entre appropriation et attribution qui se joue dans I'espace et dans
le temps a travers des référents transnationaux et locaux, ainsi que précoloniaux,
coloniaux et postcoloniaux. Il s'agit, sous cet angle, de déceler comment le travail
d’'une “écriture de soi""" associée a la production des ‘espaces démocratiques’
implique a la fois des actes de reprise, de déplacement et de contestation des
catégories hégémoniques. L'idée de subjectivation a travers I'écriture est ici
congue, non comme un écrire contre, mais comme une déstabilisation de I'ordre
établi par le fait qu’au lieu de prendre la parole en tant qu’assigné a une quelconque
identité, I'écrivain investit ‘transgressivement’ une place entre les identités et les
réles qu’il pourrait choisir. Son écriture représenterait, en empruntant les mots de
Jacques Ranciére, “le déréglement méme