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Foreword

David E. Levi and Richard L. Revesz

Twenty-five years ago, in the foreword to the American Law Institute’s (ALT’s) 75th
anniversary volume, then President Charles Alan Wright speculated that the ALT’s
100th birthday might be a time of champagne and fireworks. The ALI's record over the
last century of bringing together the legal profession’s leading lights to help clarify and
guide the law is, undoubtedly, worthy of celebration. But much as President Wright
believed a quarter century ago, and like Director Herbert Wechsler thought a quarter
century before him, we feel that a more restrained commemoration, reflecting the
ALTs perpetual nature, is in order. In that spirit, we have commissioned this volume
to look back at the ALI over its first 100 years. True to the ALI’s commitment to open
discussion, we have invited leading scholars to examine our history from their own
perspectives, not those of the ALI or the Reporters. Indeed, Reporters and others who
were involved in the projects discussed might not share the views expressed here, and
in some cases will disagree with them. Nevertheless, the chapters capture important
moments in the ALD’s past and touch on fundamental themes and values that will con-
tinue to characterize the ALI well into the future.

One of those themes is the power of bringing a wide range of viewpoints and
interests into conversation on complex questions. By design, the ALI is diverse in
background and approach. Our membership includes practitioners, judges, and aca-
demics, drawn from the private and public sectors and across the political spectrum.
They hail from all fifty states, the District of Columbia, all U.S. territories, and twenty-
five countries outside of the United States. To some, our diversity might be seen as a
hindrance, one that is unlikely to accomplish much in our polarized times. But as the
last 100 years have shown, when found among people of good faith striving toward a
common goal, such diversity of thought can lead to mutual education and modera-
tion based on reasoned debate and discussion. The consensus-building process that
has been central to the ALT’s work has also been of great value to the ALI, as it has gen-
erated credibility for our projects and ensured that our work gets neither too far ahead
of the law nor too far behind it.

Of course, the ALT’s work has not been without controversy. A particular point of
debate now, as at the time of the ALI’s founding, has been what the ALI’s projects are
for. We endeavored to address this question in 2015, with the release of revisions to
the ALI Style Manual designed to clarify the distinctions among these types of pro-
jects. The goal of our Restatements, which are primarily addressed to courts, has re-
mained constant: in the words of the 1923 Report on the ALT’s establishment, “to help
make certain much that is now uncertain and to simplify unnecessary complexities,
but also to promote those changes which will tend better to adapt the laws to the needs
of life” Consistent with practices in effect since our founding, the Style Manual makes



vi FOREWORD

clear that Restatements need not adopt the majority rule in each instance, but, where
they decline to do so, they “should say so explicitly and explain why?” In light of their
different purpose, Model and Uniform Codes are not subject to this limitation. As
the Style Manual explains, Model and Uniform Codes are “addressed to legislatures,
with a view toward legislative enactment” and “are written in prescriptive statutory
language”” Finally, Principles projects aim to articulate best practices for particular
institutions or actors. They may be addressed to private entities (e.g., the Principles
of the Law, Compliance and Enforcement for Organizations) or public institutions
(e.g., Principles of the Law, Policing). In some cases, as the ALI Style Manual provides,
Principles projects may be addressed to courts “when an area is so new that there is
little established law;” though we have not undertaken a project of this type in the last
decade.

Beyond the projects that have characterized the ALI's work during its first century,
the last several years have shown that the ALT’s convening and consensus-building
strengths have positioned it to address pressing issues in an age of hyperpolarization
and gridlock. In April 2022, for instance, a bipartisan group of legal scholars, con-
vened at the invitation of the ALT’s leadership, announced a set of shared principles
that might be used to guide possible efforts to reform the Electoral Count Act. And
in May 2022, the ALI successfully completed the Principles of the Law of Policing, a
project that engaged an extraordinary group of leaders from all levels of government,
including police departments from across the country; advocacy organizations like
the NAACP Legal Defense Fund and the Black Lives Matter movement; and members
of the academy. The project offers clear, accessible guidance on police department pol-
icies and procedures and on urgent, difficult questions like the use of force. In taking
up such projects, the ALI's adherence to its process and standards has allowed it to
maintain and build the credibility that is central to its success.

Recent years have also seen the continuation and expansion of the ALT’s work
beyond the United States, a tradition that began in the mid-1940s with the ALI’s
Statement of Essential Human Rights. In 2011, drawing inspiration from the ALIL,
the European Law Institute (ELI) was formed as a forum for academics, judges, and
practitioners to hold discussions, with the aim of analyzing legal developments and
stimulating the evolution of European Union law. The ALI and ELI completed our
first joint project, Principles for a Data Economy, in May 2022, and we look forward
to continuing to collaborate with colleagues in Europe and across the globe on issues
where joint efforts can advance our mission of clarifying, modernizing, and otherwise
improving the law.

Finally, we would be remiss if we did not recognize those who have made the
work of the ALI possible over the last century. Thank you to the Reporters, Advisers,
Council Members, and Members Consultative Group participants, many of whom
have dedicated their immense talents and years of their lives to the ALI's projects.
Thank you further to our members, whose engagement at the Annual Meetings have
proven invaluable, and to the donors whose support enables our work and helps to
preserve our neutrality. Thank you to our remarkable predecessor Presidents and
Directors. Lastly, thank you to the ALTs staff for their tireless efforts behind the scenes
and without whom we could not function.
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We want to end by expressing our deep appreciation to Professors Robert Gordon
and Andrew Gold, for serving as the general editors of this important volume and to
authors of each of the chapters. We have no doubt that these contributions will give
rise to further robust debate about the nature of our work and result in making us a
stronger institution.
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Introduction to the Centennial History

Andrew S. Gold and Robert W. Gordon

I. Introduction

The American Law Institute (ALI) dates its formal founding to a meeting in
Washington, D.C., on February 23, 1923, attended by an august array of judges, law
teachers, and practitioners.! The meeting heard a “Report of the Committee on the
Establishment of a Permanent Organization for the Improvement of the Law.” The
Committee was chaired by Elihu Root, the dean of the New York corporate bar, who
had been McKinley’s secretary of war and Theodore Roosevelt’s secretary of state, and
was dominated by northeastern corporate lawyers, professors from elite law schools,
and high court judges. Its roster is a list of the leading moderate Progressive lawyers
of the time: among them Judges Benjamin Cardozo, Learned Hand, and Julian Mack;
Professors Arthur Corbin, Ernst Freund, Edmund Morgan, Roscoe Pound, John
Henry Wigmore, and Samuel Williston; and practitioners such as Charles A. Boston,
C.C. Burlingham, Charles Evans Hughes, Russell Leffingwell, and Victor Morawetz.

The intellectual godfathers of the new ALI had been Roscoe Pound, whose famous
speech to the American Bar Association in 1906 had identified the “Causes of Popular
Dissatisfaction with the Administration of Justice” as the law’s complexity and un-
certainty, and Wesley N. Hohfeld, a young law teacher who in 1914 urged the new
profession of full-time law teachers to devote themselves, like German jurists, to sys-
tematic exposition of legal fields. The call was taken up by an alliance of academic and
practicing law reformers, and given shape, energy, and direction by the remarkable
William Draper Lewis, a professor and former Dean of the University of Pennsylvania
Law School® and the ALTs first Director from 1923 to 1947.

The Committee’s report analyzed the “causes of uncertainty and complexity in the
law” and proposed to create a new institute whose task would be the “restatement” of

! For detailed accounts of the founding, see Kenneth S. Abraham & G. Edward White, The Work of the
American Law Institute in Historical Context, in this volume; N.E.H. Hull, Restatement and Reform: A New
Perspective on the Founding of the American Law Institute, in THE AMERICAN LAW INSTITUTE: SEVENTY-
FIFTH ANNIVERSARY, 1923-1998, at 49 (1998); John P. Frank, The American Law Institute, 1923-1998, id. at
3; G. Edward White, The American Law Institute and the Triumph of Modernist Jurisprudence, 15 L. & HIST.
REV. 1 (1997); HERBERT E. GOODRICH & PAUL A. WOLKIN, THE STORY OF THE AMERICAN LAW INSTITUTE,
1923-1961 (1961); and William LaPiana, ‘A Task of No Common Magnitude”: The Founding of the American
Law Institute, 11 Nova L. REv. 1085 (1987).

2 Roscoe Pound, The Causes of Popular Dissatisfaction with the Administration of Justice, Address Before
the Annual Convention of the American Bar Association (Aug. 29, 1906), 14 AM. Law 445 (1996); Wesley N.
Hohfeld, A Vital School of Jurisprudence, 14 AALSA HANDBOOK 76 (1913-1916)

3 Lewis was also a legal Progressive. He had been an (unsuccessful) candidate for governor of
Pennsylvania on the TR-Bull Moose ticket and was an early proponent of bringing empirical social sciences
into the law school curriculum.

Andrew S. Gold and Robert W. Gordon, Introduction to the Centennial History In: The American Law Institute.
Edited by: Andrew S. Gold and Robert W. Gordon, Oxford University Press. © Oxford University Press 2023.
DOI:10.1093/0s0/9780197685341.003.0001



2 ANDREW S. GOLD AND ROBERT W. GORDON

the law to promote greater uniformity, clarity, and systematic organization of case law
in different fields. The report even went into detail about the organization of the new
institute’s work: the appointment of a Director and Council to select its projects, the
assignment to each project of a Reporter drawn from the legal academy, advised by a
body of experts, and the submission of ultimate products to the comments of mem-
bers. Academics were the only branch of the profession who could put in the time
necessary to draft Restatements, but to ensure that their products were usable and
acceptable to the profession, the practicing bar and bench would be engaged at every
stage of drafting and review. Astonishingly, the broad outlines of this scheme have
lasted to the present day.

The unusual form chosen for the new institute’s projects, “Restatements” of the law,
was not entirely novel. As David Seipp explains in his chapter for this volume,’ the de-
mand for concise and learned digests or abridgments of masses of common law cases
has a long history, and something very like the ultimate form of the Restatements,
code-like statements of legal rules that were not legislative codes, but designed for use
as starting points for legal reasoning for common law courts, had been anticipated in
the early nineteenth century by Justice Joseph Story. But nothing on the scale of the
ALTs projects had ever been undertaken, outside of the great Roman and European
codifications. The initial ALI Report outlined multiple aims for the Restatements:

To promote the clarification and simplification of the law and its better adaptation
to social needs, to secure the better administration of justice, and to encourage and
carry on scholarly and scientific work.°

These aims were not always consistent with each other. To reduce complexity, and
promote uniformity among jurisdictions, each Restatement sought to state a single
version of each rule. This might be the rule adopted by a majority of jurisdictions, or
what was, in the Reporters’ judgment, the best rule. To reduce uncertainty caused by
variations, or imprecision, in legal terminology across jurisdictions and legal fields,
the Restatement aimed to promote adoption of uniform terminology, but also to be
careful not to perplex practitioners with novel vocabularies. The most difficult chal-
lenge was to reduce uncertainty caused by lack of agreement on fundamental princi-
ples or conflicting social policies. The Report urged the ALI to stay away from legal
fields riven by social, economic, or political controversy, yet still hoped it could pro-
vide guidance on how to adapt rapidly changing fields of law to social change.

As experience with restating the law was repeatedly to demonstrate, such conflicts
of views were unavoidable. No field of law is immune from controversy, often of a

4 The original plan was that each Restatement would be accompanied by a treatise written by the
Reporter, which would include annotations to all the state cases. This plan actually worked only for the First
Restatements of Contracts and of Conflict of Laws, whose Reporters had already written their treatises. See
Abraham & White, supra note 1; and Deborah A. DeMott, Restating the Law in the Shadow of Codes: The
ALI in Its Formative Era, in this volume.

5 David J. Seipp, The Need for Restatement of the Common Law: A Long Look Back, in this volume.

¢ REPORT OF THE COMMITTEE ON THE ESTABLISHMENT OF A PERMANENT ORGANIZATION FOR THE
IMPROVEMENT OF THE LAW PROPOSING THE ESTABLISHMENT OF AN AMERICAN LAw INSTITUTE (1923),
reprinted in THE AMERICAN LAW INSTITUTE: SEVENTY-FIFTH ANNIVERSARY, supra note 1, at 173.
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fundamental kind. Sometimes conflict was provoked by the critique of outsiders, like
the first generation of Legal Realists. As the ALT’s membership expanded to include
more varied constituencies—and as many fields of practice segmented into cham-
pions for conflicting interests and client constituencies—and, among academics, for
competing theoretical views—conflicts within the ALI itself were bound to proliferate,
and sometimes threatened to sink projects altogether. As the essays in this volume
show, intellectual disagreements have sometimes been tempered, but also sometimes
amplified, by the strong personalities and convictions of individual Reporters. Among
the more notable conflicts have been those provoked by projects on strict products li-
ability, software contracts, family dissolution, aggregate litigation, the law governing
lawyers, employment law, the death penalty, the defense of consent to sexual assault,
and—in possibly the most bitter and long-lasting dispute—corporate governance.”
The ALI has weathered all these conflicts by developing strategies for managing
them. The Legal Realist critiques of the 1920s were absorbed, and to some extent ac-
commodated, in the series of Second Restatements beginning in 1952. The ALI over-
came its initial resistance to codification and produced the Model Penal Code and
Uniform Commercial Code. Another adjustment has been the conversion of poten-
tially divisive Restatement projects to “Principles” projects, which explicitly recognize
rapid change in social trends and conflicting interests and perspectives in legal fields,
and try to anticipate and influence directions of change and to achieve compromises
on conflicted issues. Yet another has been to include conflicting perspectives in early
stages of the drafting process, to forestall last-minute sabotage. And still another has
been the development of a strong institutional culture of civility and mutual respect.’
Indeed a capacity for adaptation seems to have been the secret to the ALI's longevity.
The ALI always had to struggle to obtain financing, solving the problem in its early
years by obtaining a grant from the Carnegie Corporation (of which Root was a di-
rector), being creative in tapping new funding sources (including the New Deal’s
Works Progress Administration when the Carnegie money ran out, and eventually
relying on a combination of member dues, foundation grants, and capital contribu-
tions of donors.’ It has also modestly expanded, but considerably diversified, its mem-
bership. Its early members were virtually all establishment lawyers, white, male, and
Protestant (and, like much of the elite bar of the 1920s and 30s, sometimes regrettably
nativist in their prejudices). The ALI began with 308 members and set an initial mem-
bership limit at 500, raising it by degrees to 3,000 in 1994. The ALI today has 2,767
elected members, 1,686 life members, and a few other categories of membership for a
total of 4,778 members. It remains an elite organization, representing about 0.37 per-
cent of all American lawyers, and about 2 percent of the total membership of the
American Bar Association. It is however considerably more diverse: 30 percent of the
membership is now female, 15 percent is minorities, and women have been elected
in equal numbers to classes in recent years. The current membership is split almost
equally between academics (1,831) and private practitioners (1,731), and includes

7 Many of these controversies are described in the present volume.

8 See Roberta Cooper Ramo, The American Law Institute at 100: A Three-Decade Personal Reflection, in
this volume.

9 See DeMott, supra note 4.
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654 judges, 145 government lawyers, 182 lawyers for nonprofit organizations, and 245
corporate in-house counsel.

II. Design of the Present Volume

It was decided early on in discussions between the editors and members of the ALI
Council that we should not attempt to celebrate the Centennial with a comprehen-
sive history of the ALIL Such a history would be a monumental undertaking requiring
many years’ labor and would run the risk of ending up as a spiritless catalogue of the
ALDs impressively numerous projects.'? We settled instead on commissioning a multi-
author volume of essays on specific ALI undertakings, including some of the more
important Restatements and Codes, and a sampling of Principles projects, as well as
some additional essays on themes cutting across substantive fields of law, and essays
treating of the ALI’s institutional history. We created an editorial advisory committee
of distinguished scholars and lawyers to propose subjects and recommend authors—
and ultimately many of the advisers became our authors. We gave no instructions to
the authors other than to engage with the intellectual substance of the ideas informing
the ALT’s projects, to feel free to be critical when warranted, and to try to assess what
elements of the projects have turned out to have lasting influence and what may be
learned even from apparent failures. The authors, as readers will see, approach the ALI
and its works from a variety of perspectives. The resulting book is a window into the
course of legal thought over a century.

III. Themes of This Collection

The chapters in this volume raise a host of interesting descriptive questions. Most fun-
damentally, what does it mean to restate the law? On one account, Restatements are a
means of clarifying the law, and they operate to resolve unnecessary complexity and
uncertainty found in the mass of common law precedents.!! From another perspec-
tive, Restatements reconstruct common law doctrine, with Reporters acting analo-
gously to appellate judges.!> Sometimes, Restatements may reform the law’s content
while still respecting its conceptual structure, its architecture.'® In certain cases,
Restatements also support legal reform by anticipating where the path of the law is
headed, even if that path is not yet prevalent in the courts. Alternatively, Restatements
may seek to change the law more fundamentally, in which case Reporters could
more closely resemble a council of revision or a regulatory agency.'* This is a non-
exhaustive list, but it indicates the variety of approaches that emerged over the past

10 For a full inventory of both completed and ongoing projects, see the appendix to this volume.
!1 For discussion of this clarifying role, see Abraham & White, supra note 1.

12 See John C.P. Goldberg, Torts in the American Law Institute, in this volume.

13 See Andrew S. Gold & Henry E. Smith, Restatements and the Common Law, in this volume.

14 See Goldberg, supra note 12.
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century. These differing approaches also raise normative questions: What is the best
way to go about restating? Does the answer vary with context?

The authority of Restatements is another common theme. When a Restatement of
law is first published, it is not automatically binding in the way that a legal prece-
dent is. Even so, Restatements may be adopted by state supreme courts, with the result
that they then become legally binding. A prominent example is Section 402A of the
Restatement (Second) of Torts, on products liability—this section has been adopted
repeatedly by state courts. Note, however, that even where there is no formal adoption
of a Restatement, a Restatement may still be highly influential. Is there a sense in which
the more influential Restatements are law?!> If so, their significance will be different
from the significance of treatises and journal articles. Note also that the influence of
Restatements also bears on how they are interpreted by the courts. If courts see cer-
tain Restatement provisions as canonical (for example, provisions in the Restatement
of Contracts), then these Restatements will likewise be interpreted differently from
other guiding legal texts.!®

It is a short step from these questions to another inquiry: How does the existence
of a Restatement change the path of the law? Does the Restatement project tend to
moderate or slow reform, as some Legal Realists feared?!” Or do Restatements speed
up legal evolution? Perhaps both? The concern that Restatements will freeze prior
law in place recedes to some extent when Restatements endorse legal reforms. Such
Restatements may, of course, now freeze their reforms in place, but they are less likely
to preserve an earlier common law status quo. That said, significant deviations from
the common law could also affect the degree to which Restatements influence the law.
Especially in contested areas of law, courts may react differently to a Restatement’s
guidance if it reconstructs existing law than if it alters the law’s course more dramati-
cally.'8 Still, such reactions should not obscure the general pattern of the Restatements’
influence. The impacts of Restatements on the law are legion, sometimes as a direct
consequence of legal adoption, and at other times through an indirect change in legal
thought.'?

Then again, it is not just the law that changes over time but also the Restatements
themselves. Restatements have changed in response to a wide variety of inputs, ran-
ging from changes in the underlying law that is to be restated, to changes in social views
and practices, to changes in Reporters’ viewpoints and predilections. Occasionally,
the views of outside parties have also had an impact.?® Whatever the source, certain

15 For discussion of how Restatements may qualify as law, see Frederick Schauer, The Restatements as
Law, in this volume.

16 On the Restatement of Contracts as canonical, see Richard R.W. Brooks, Canon and Fireworks: Reliance
in the Restatements of Contracts and Reliance on Them, in this volume.

17 For discussion of the different ways in which Legal Realists critiqued the early Restatement projects,
see Robert W. Gordon, Restatements and Realists, in this volume.

18 See Goldberg, supra note 12.

19 In this regard, it is noteworthy that the Restatement of Restitution offered an innovative rationale for
the law. See Emily Sherwin, A Short History of the Restatement of Restitution and Unjust Enrichment, in this
volume.

20 As an example, consider the State Department’s role in the development of the Restatement of the
Foreign Relations Law of the United States. See George A. Bermann, The International Law Profile of the
ALI in this volume.
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Restatements have evolved considerably from their initial version to subsequent ver-
sions. It is noteworthy that changes in the law are only one of the primary factors that
have made a difference; changes in social norms have also played a role. Thus, the
Restatement of Trusts has reflected shifts in understandings of the family.*! Where the
law has changed, it goes without saying that a subsequent Restatement may need to
change with it, but legal change is but one basis for revision. Again, Restatements have
evolved for many reasons, and the influences on this evolution are an important part
of understanding the Restatements’ significance.

The scope of topics covered within the Restatements is one of the more notable
changes. Sometimes this is a matter of doctrinal scope, as with the Restatement of
Property. Historically, Restatements of Property have only covered a subset of the law
of property.?? Several of the gaps have now been filled in, and the Restatement (Fourth)
of Property, now in progress, is intended to cover substantially more territory than
its predecessors. In other cases, the question is jurisdictional. Thus, Restatements are
usually concerned with common law at the state law level, and not with international
law (at least not directly). With the more recent Restatements of Conflict of Laws,
and with the Restatement (Second) of Foreign Relations Law in the United States, in-
ternational law has gained an increasingly prominent role.”* A shift in coverage may
also concern the type of law at issue. Classically, what is restated is the common law.
Statutory material has been relevant to varying degrees over the past century, but re-
statement of statutory material has not been the norm.?* With recent Restatement
projects on corporate governance and on copyright, the proportion of statute-based
law expanded considerably. Each of these changes bears on the import and influence
of the Restatements.?

Yet restating the law is not the only important project that the ALI has under-
taken over the past 100 years. There are also Principles projects, such as the
Principles of Corporate Governance. Scope of coverage is again a noteworthy theme.
Notwithstanding an overlap in subject matter, corporate governance concerns are
not coextensive with corporate law.2° The Principles of Corporate Governance were,
nonetheless, an important influence on the direction corporate law would subse-
quently take. Indeed, they have paved the way for a forthcoming Restatement of the
Law—Corporate Governance, now in progress. Likewise, the Principles of the Law of
Family Dissolution have proven a substantial influence on the development of family
law. Drafted during a time of flux, they have been an important source of dialogue
among courts and legislatures, and also among advocates and academics.?” So, too,

2l See Naomi R. Cahn, Deborah Gordon, & Allison Tait, The Restatements of Trusts—Revisited, in this
volume.

22 See Thomas W. Merrill, The Restatement of Property: The Curse of Incompleteness, in this volume.

23 See Symeon C. Symeonides, Conflict of Laws in the ALIs First Century, in this volume; Bermann, supra
note 20.

24 For discussion from the ALI’s early history, see DeMott, supra note 4.

%5 Another important scope question concerns the choice to restate law and not related subject matters
(such as ethical standards) that the law bears upon. See W. Bradley Wendel, Constructing a Legal Field: The
Restatement of the Law Governing Lawyers, in this volume.

26 See William W. Bratton, Special Interests at the Gate: The ALI Corporate Governance Project, 1978~
1992, in this volume.

%7 SeeLinda C. McClain & Douglas NeJaime, The ALI Principles of the Law of Family Dissolution: Addressing
Family Inequality Through Functional Regulation, in this volume.
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the Principles of the Law of Aggregate Litigation have had an incremental impact on
the law.?

In addition, the past century has seen full-scale codification projects, as exempli-
fied by the Model Penal Code? and the Uniform Commercial Code (UCC).* Such
projects have been very consequential, with wide adoption across the United States
and dramatic effects on the law’s content and uniformity. To the extent the early ALI
was hesitant about codification—indeed, Restatements were historically seen as an
alternative to codification—today’s ALI is much more open to codification projects.’!
Many of the contemporary debates over these codes have concerned updating, rather
than codification itself. For example, there have been debates over updates to the
Model Penal Code’s treatment of the death penalty.?? In the UCC context, there have
been debates over updates for computer information transactions.*® In each case, the
codes themselves are firmly established features of the legal landscape.

IV. Conclusion

A hundred years is a long life span for a law reform project. Most such projects ter-
minate when they achieve their limited initial goals, they fail, or their members lose
interest and their funding runs out. The ALI remains an enterprise in full vigor, with
an enormous number of projects completed and an impressive array of projects in
forward motion. The enterprise has never lacked for critics, beginning with the Legal
Realists of the 1920s and 30s (and, although their critiques are not as well remem-
bered, legal conservatives of the same era), but the ALI has survived by constant adap-
tation to change, accommodating the views of many of its critics, providing a medium
for their resolution in its deliberative procedures, and simply updating Restatements
(and launching new Principles projects) whenever the older ones are threatened
with obsolescence. The ALI's projects are often the results of compromise, but have
been saved from featureless blandness by the commanding intellectual gifts of their
principal Reporters and the predominant good faith of dissenters. For a while in the
1980s and 90s, when the legal academy was experiencing the turn to interdisciplinary
studies and what Judge Richard Posner has called “the decline of law as an autono-
mous discipline,”* it appeared that the ALI might run out of talent to manage its doc-
trinal projects. The threat was avoided as a series of enterprising and persuasive ALI
leaders have recruited first-rate academics and lawyers to undertake and advise on

28 See Linda S. Mullenix, Aggregationists at the Barricades: Assessing the Impact of the Principles of the Law
of Aggregate Litigation, in this volume.

2 See Kimberly Kessler Ferzan, From Restatement to Model Penal Code: The Progress and Perils of
Criminal Law Reform, in this volume.

30 See Robert E. Scott, The Uniform Commercial Code and the Ongoing Quest for an Efficient and Fair
Commercial Law, in this volume.

31 See DeMott, supra note 4. On debates over codification and the pre-history of the ALI, see Seipp, supra
note 5.

32 See Ferzan, supra note 29.

33 See Scott, supra note 30.

3% Richard A. Posner, The Decline of Law as an Autonomous Discipline: 1962-1987, 100 HARv. L. REV. 761
(1987).
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new projects, as these have incorporated insights from neighboring disciplines into
the ALI's work, and as a fresh generation of scholars has revitalized doctrinal studies
of private law.>> The unique form of the Restatements—subject to much derision
in the ALTs first decades—has proved remarkably durable. The Restatements have
sought both to express concise versions of what their learned community of drafters
consider the best examples of existing law, while also encouraging the law’s evolution.
The form offers practitioners and judges an overview of legal fields that is more acces-
sible than masses of common law cases, and more flexible than legislation. The cri-
tiques of the First Restatements, that the barebones statements of rules, accompanied
only by brief illustrations, provided too little in the way of clues to the sources of their
authority, and too little commentary on their rationales, have been answered in late
Restatements by more extensive commentary and annotations to cases.

Institutions that survive a long time have to avoid hardening into orthodoxy as the
founding generation ages, or dissolving into factionalism as newcomers take their
place. The culture of the American Law Institute, carefully curated by successive
Presidents, Directors, and Councils, unafraid of controversy, but skillful in mediating
it, has enabled it to flourish. Its membership, earnest, patient, thorough, and delibera-
tive in its proceedings, has done the same.

35 See ANDREW S. GOLD ET AL. (EDS.), THE OXFORD HANDBOOK OF THE NEwW PRIVATE Law (2020).
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The American Law Institute at 100
A Three-Decade Personal Reflection

Roberta Cooper Ramo

I. Introduction

In celebration of the American Law Institute’s (ALI’s) 100th anniversary, in a volume
of preeminent legal scholars outlining the impact of the ALT’s work, I have been asked
to share my personal experience over many decades as an ALI member and leader,
and also to describe the culture that produces the work which continues to bind prac-
ticing lawyers, judges, and legal academics together, shoulders jointly to the wheel for
years, to fulfill the mission of the ALL I keep the Charter in my calendar:

To promote the clarification and simplification of the law and its better adaptation
to social needs, to secure the better administration of justice and to encourage and
carry on scholarly and scientific legal work.

The exact time at which any of us writes influences our views. I write as the pandemic
still rages and people threaten healthcare experts and school boards trying to protect
them and their children. I write with the ravages of climate change impacting all of
us, but its reality still denied by many. I write with people in the streets demonstrating
for voting rights and in favor of and against the right for women to choose whether
to bear children. In the face of upheaval in American society, I wonder if the ALI’s
founders foresaw the vital importance of the ALI’s culture in allowing the organiza-
tion to fulfill its mission in difficult times. Also, [ write from the perspective of the first
woman to be elected President of the ALL

Looking back, and also thinking about the next century of ALI work, I suspect
that the ALT’s founding fathers (while there were no founding mothers, there were
two women prosecutors from California in the early membership) would have been
astonished to find that their impactful experiment in improving the justice system
would be led by a woman from and in practice in Albuquerque, New Mexico. My
perspective comes from many years on the Council and my service as ALI President
for nine years and as Chair of the Council for three years. However, I also see the
ALI through the perspective of being from and in New Mexico. From my office, I see
the sunset and sometimes the sunrise, the Sandia Mountains, the New Mexico sky,
and hot air balloons. In our firm’s reception area, one is as likely to see someone in a
cowboy hat and boots as in a suit. This is a different slice of practicing law in the vast-
ness of the United States. Here too the work of the ALI betters the justice system from
ranches to pueblos, from cities to villages, and in all of our courts. These observations

Roberta Cooper Ramo, The American Law Institute at 1001n: The American Law Institute. Edited by: Andrew S. Gold and
Robert W. Gordon, Oxford University Press. © Oxford University Press 2023. DOI: 10.1093/0s0/9780197685341.003.0002
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are not comprehensive but rather illustrative of the elements that make the ALI an
American treasure.

In 1991, I was astonished to receive a letter inviting me to become an ALI member.
The Restatements were important resources during my legal education at the
University of Chicago Law School. I associated them with Professor Soia Mentschikoff
and her work on the Uniform Commercial Code. Professor Mentschikoff was the only
woman on the University of Chicago law faculty in the 1960s when I was a student.
But gender had nothing to do with her Olympian presence as a teacher, a scholar, and
a larger-than-life thinker. It was both thrilling and humbling to think about being in-
vited to join an organization in which she had a major presence.

The letter inviting me to join ALI explained that one of the obligations of member-
ship was attendance and participation at the Annual Meeting. I immediately made
plans to attend in May 1992. The workings of the ALI were a mystery to me. Like
many, I suspect, I thought that the Restatements came directly from Mount Olympus.
It occurred to me that Soia Mentschikoft simply drafted all and threw them down to
earth with the same great arm she showed throwing an eraser at a law student who
gave a grievously wrong answer to an Article 9 question.

The 1992 Annual Meeting program and the speakers outlined were inspirational
and intimidating: Chief Justice William Rehnquist and Justice Harry Blackmun,
former Attorney General Elliot Richardson, Secretary of Labor Lynn Martin, and
Director of Central Intelligence Robert Gates. Projects ranged from Taxation and
Principles of Corporate Governance to Complex Litigation and the Law Governing
Lawyers. When the materials started pouring in, I had no idea where to start or what
I was expected to do. So I began with the Law Governing Lawyers, about which
I thought I might know something, and, as a non-litigator, I kept going into the dark-
ness of Complex Litigation.

The Annual Meeting in Washington, D.C., was in the two-story ballroom of the
Mayflower Hotel. It looked like an opera house, with gold baroque details on the bal-
cony and a stage. I knew some members from my involvement with the American
Bar Association (ABA) and the joint committee of the ABA and the ALI sponsoring
continuing legal education programs, and others from my time at the University of
Chicago Law School.

Gerhard Casper, about to become president of Stanford, but known to me from his
time as Dean of the University of Chicago Law School, came right over as I walked in.
He welcomed me and introduced me all round to everyone who walked by as I found a
seat. Every stranger I sat next to seemed to welcome seeing a new face as I found a seat
each day. The chairs were small and balancing the drafts on laps a common challenge.

I do not recall having the courage to ask a question or make an observation. As each
draft was brought to the floor, the combination of questions and comments by experts
and nonexperts in each particular area of the law began to lay the foundation for my
understanding of how the work actually got done.

Sitting there that first meeting, I came to realize that this combination of experts
and nonexperts helped to make the work particularly impactful. The substance pro-
duced by the Reporters was expanded and edited by the Advisers and the Council.
The final corrections, additions, and nuance came at the Annual Meeting from mem-
bers working in the area and from those like me, who often knew very little about a
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particular Restatement. The vetting of an expert drafting by lawyers and judges, who
would use the work, meant that the Black Letter, notes, and examples were accessible
and understandable.

At some point in the conversation that first day, a white-haired man whom I vaguely
recognized as the Treasurer went to the microphone to say to one set of Reporters that
if they looked at a certain page and line, it was contradicted many pages later by a
different page and line. After taking a moment to look at both entries, the Reporters
smiled ruefully to acknowledge that Bennett Boskey was right as usual.

Such attention to detail, practicality, and substance was inspirational. As each pro-
ject came to the floor, speaker after speaker set out contradictions they saw in the
drafting, asked questions about the way the law was cited or the Black Letter or the
Reporters’ Notes were written, or suggested clearer ways to express the point. At the
end of a discussion, the same white-haired man was recognized to make the motion
the Chair called “the Boskey Motion.” I had no idea what it was. It took years for me to
understand its impact and its brilliance. The Boskey language is: “I move approval of
this draft of (whatever the project is) subject to this discussion and the usual editorial
prerogatives of the Reporters” The Boskey Motion allows the reporters to make edits
to the text incorporating the discussion, without the need to bring the project back to
the body or the Council, so long as the substance is not changed from what has been
approved at the meeting.! This motion was repeated throughout the meeting at the
conclusion of the discussion of each draft. I also realized I had been mispronouncing
“prerogative” all of my life!

The Annual Meeting’s lunches and dinners were an opportunity to sit and talk with
icons of the law and with those like me who simply loved the law as a civil way our
democratic country resolves conflict and clears up confusion. In a single meeting,
I realized that I would/could be a better lawyer by preparing and participating in the
work of the ALIL The honor was meaningful to me, the work transformative.

II. ALI Governance

With that first meeting, I was launched into the rhythm of the ALIL All successful or-
ganizations, especially nonprofit ones, have a rhythm to their work. If it is chaotic, the
work doesn’t get done, and in many cases, the organization ultimately collapses. If the
culture becomes rigid, the work becomes less impactful and the organization may fail.
Current times show the strength of the ALI The remarkable leadership of President
David Levi, Director Ricky Revesz, and Deputy Director Stephanie Middleton kept
the ALT’s work moving at its usual pace, if not quite its usual way, in the face of the halt
to normal life brought by the plague of COVID-19.

Over those first few years as a member, I saw that the ALI rhythm is set by Council
meetings in October and January, the Annual Meeting in May, and the steady march
of project meetings. The intellectual work is sometimes hard, but never boring.
Watching and participating in the conversations between academics, judges, and

! Michael Traynor, “That’s Debatable”: The ALI as a Public Policy Form, Part I1I: The Boskey Motion, The
President’s Letter, 25 A.L.I. ReP. 1 (Spring 2003).
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practicing lawyers is like watching the very best artists collaborating in a jazz riff or
even an opera or a Broadway musical. All this effort is made to improve the American
justice system.

At this time, when it is hard to find or participate in a civil conversation about any-
thing important, ALI conversations are grounded on four principles: establishing the
facts of the law and the case law; drawing on diverse experience and outlook; civil,
often intense, and far-ranging debate; and compromise. However, the word “compro-
mise” may imply a kind of horse trading in which much is lost. The back-and-forth
discussion and analysis of the language of the ALT’s work clarifies and focuses on the
end result.

The founders of the ALI recognized the need to unify, codify, and make the princi-
ples of law understandable in a country in which commerce was being nationalized by
nationwide highways, railroads, telegraphs, and telephones. The founders conceived
the idea of the Restatements of the Law on which the entire country could rely. The
process they established was revolutionary. Judges, legal scholars, and practicing law-
yers would work together to draft the Restatements. Simply restating the law was not
enough. They also wanted to simplify and improve the law for the betterment of all
who rely on the American justice system.

The national importance of the work of the ALI can be understood not just by
counting citations but by looking at who has served on the Council and their ded-
ication to the work.? The luckiest of breaks for me came when I was elected to the
Council. T sit with icons of the law, some of whom I didn’t know at first, but whom
I came to admire without reservation as I listened to their ideas and their questions.
Their work ethic and their quick thoughtful responses to the discussions with the
Reporters are a pleasure to behold.

When I joined the Council there were no term limits. Council members left be-
cause they died, became a U.S. Supreme Court Justice (Justice Ginsburg and Justice
Jackson), or for various reasons simply could not do the work of the Council along
with their own professional work.

My chance came because New York Court of Appeals Chief Judge Judith Kaye (the
first woman in that position)—who had taken Justice Ginsburg’s place on Council
when she joined the Supreme Court—found that the burden of her work kept her
from being a full participant on the Council. I was elected to fill the vacant seat.

From that first Council meeting in December 1997 to today, the work and thought
that the already incredibly busy Council members undertake under the brilliant lead-
ership of the Director and the Deputy Director deserve gratitude from all for moving
the American legal system forward in such an impactful way.

I joined the Council when Charles Alan Wright was the President. He was one of
the most active U.S. Supreme Court advocates of his time. Notwithstanding his fac-
ulty position at the University of Texas Law School and the responsibilities of leading
the ALL he never stopped taking important legal issues to the U.S. Supreme Court.

2 See AMERICAN LAW INSTITUTE, SEVENTY-FIFTH ANNIVERSARY, 1923-1998, at 325 (1998); AMERICAN
Law INSTITUTE, COUNCIL MEMBERS (2021), https://www.ali.org/about-ali/governance/officers-council/
list-council-members/.
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His service as President was a marker that the ALI’s view of legal intellectuals broad-
ened to parts west of the Mississippi and east of the California Coast.

There were few new members of the Council, and I had no idea what was expected
of Council members. The agenda for the meeting in December 1997 came out, and
I plunged into the drafts, making comments along the margins and calling the Council
members whom I knew to ask questions about issues that I did not understand. Not
only was there no orientation, there was a surprise at the first Council dinner I at-
tended. It was held at the Century Association in New York. Dinner included spouses,
but my darling husband was on call that week at home. The dinner was actually in the
basement of the Century Association, a pool table pushed to one side. I assumed it was
chosen as, rare in New York at that time, it did not discriminate in its membership. As
dessert was being served, Charles Alan Wright went to the podium and after some re-
marks about issues of general interest that had come up during the Council meeting
that day, said something like: “As everyone knows, it is a Council tradition that the
newest member of the Council address us at dinner as way of introduction.”

I certainly had not known that! I sat there for what must have seemed to everyone
as a very long time, before I stood up to speak. I have only the slightest recollection
of what I said. I noted what an honor it was to be among the Council members, and
I do remember telling everyone what had happened when I told my husband that
I had been nominated to join the Council. During my first year of law school, my hus-
band, Barry Ramo, had once or twice come across the Midway from the University of
Chicago Hospital, at which he was an intern, to sit in the back of a class or two. Civil
Procedure was taught by the then new faculty member Geoftrey Hazard. Later, after
some years on the Yale Law School faculty, Hazard had become the Director of the
ALIL My husband knew that I had not exactly distinguished myself when Professor
Hazard called on me unexpectedly in one class that he observed. When I called to
tell Barry about my nomination, his first reaction was, “Does Geoftrey Hazard know
about this?” Thad to admit that Thad no idea, but by the time I was standing before the
Council as a new member, I had come to know that, to my complete surprise, he had
been supportive of the idea.

An Albuquerque lawyer came over time to sit with Council colleagues I had not
met before: former head of both the FBI and CIA and former federal judge William
Webster; Chief Justice of the Massachusetts Supreme Court, Margaret Marshall;
Conrad Harper, a well-known New York lawyer who had been Legal Adviser to the
State Department; and storied New York lawyers Sheila Birnbaum, who often argued
before the U.S. Supreme Court, and Martin Lipton, who was known even to me as a
brilliant corporate tactician and the éminence grise behind many a New York City
mayor. There was Michael Traynor, whose quiet knowledgeable comments about so
many projects moved everything forward. Seth Waxman, former Solicitor General of
the U.S. Supreme Court, is a full participant in ALI work. And I sat beside those I did
know and so admired: Lloyd Cutler with whom I had worked on some international
bar matters; Bob Stein, the longtime Dean of the University of Minnesota Law School
who had become the Executive Director of the ABA and with whom I had worked
hand in glove as President of the ABA; and a breathtaking group of other icons of the
American legal world. All were clearly committed to the work, to the collaborative
and respectful culture, and to one another as friends as well as colleagues.
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The Council is composed of nationally important and distinguished lawyers, jur-
ists, and scholars. While these individuals continue to do all manner of work from
heading the CIA to serving on courts all over the United States, to working as general
counsel of major institutions, presidents of universities and deans of law schools, lead
counsel in major class action suits, and professors teaching and writing at law schools,
all find the work of the ALI so meaningful that they come to the Council meetings and
participate fully.®> Watching, listening, and participating in the debate and discussion
at the Council often leaves me awestruck.

“How do things get done?” Decades ago, William Hubbard,* my friend from South
Carolina and new to the Council, whispered that question to me as we sat one after-
noon in New York at the Fall Council meeting. I don’t remember the particular issue
that caused the question. But I do remember my answer: “T have no idea”

As we both sat and began some committee work and acted as Advisers, “how things
get done” began to unfold. The Director brought ideas to a Program Committee.” If
approved, the Program Committee brought proposals to the Council for debate, to
be either accepted and moved forward or rejected or sent back for any number of
reasons.

There was almost no turnover on the Council. This made increasing diversity
more difficult. President Michael Traynor appointed Allen Black, a well-known
Philadelphia lawyer, the Chair of something called the “Special Committee on
Strategic Communication”” Its task was to figure out how to diversify the membership
with a focus on age, race, ethnicity, and gender. I was appointed to the Committee. We
worked at making sure that our lists of able/outstanding women and people of color
became an action list for the Membership Committee.

When I became President in 2008, I asked Judge Yvonne Gonzalez Rogers to chair
the Membership Committee. In addition to gender and racial diversity, I was con-
cerned that we were not nominating or attracting lawyers not in private practice,
including public defenders, Legal Aid lawyers, prosecutors, and government and
military lawyers. ALT member Helaine Barnett, then the President of the National
Legal Services Corporation, agreed to chair an Ad Hoc Committee on Public Lawyer

% During my first year on the Council, the body included Kenneth S. Abraham, Shirley S. Abrahamson,
Philip S. Anderson, Susan Frelich Appleton, Richard S. Arnold, Sheila L. Bimbaum, Allen D. Black,
Bennett Boskey, Michael Boudin, William M. Burke, Hugh Calkins, Gerhard Casper, William T. Coleman
Jr., Edward H. Cooper, N. Lee Cooper, Lloyd N. Cutler, George H.T. Dudley, Christine M. Durham,
William H. Erickson, Thomas E. Fairchild, John P. Frank, George Clemon Freeman Jr., Paul L. Friedman,
Antonio Garcia-Padilla, Jaime S. Gorelick, Conrad K. Harper, D. Brock Homby, Vester T. Hughes Jr.,
Joseph E. Johnston, Mary Kay Kane, Nicholas deB. Katzenbach, Herma Hill Kay, Carolyn Dineen King,
Pierre N. Leval, Edward Hirsch Levi, Betsy Levin, Hans A. Linde, Martin Lipton, Robert MacCrate, John
W. Martin Jr., Hale McCown, John J. McKetta III, Vincent L. McKusick, Robert H. Mundheim, Roswell
B. Perkins, Harvey S. Perlman, Ellen Ash Peters, Louis H. Pollak, Roberta Cooper Ramo, Ernest J. Sargeant,
Mary M. Schroeder, Sherwin P. Simmons, Wm. Reece Smith Jr., Robert A. Stein, John T. Subak, Michael
Traynor, Bill Wagner, Patricia M. Wald, Elizabeth Warren, William H. Webster, Lawrence E. Walsh,
W. Herbert Wechsler, George Whittenburg, Herbret P. Wilkins, James H. Wilson Jr., John Minor Wisdmo,
and Charles Alan Wright.

4 Former President of the ABA, now Dean of University of South Carolina Law School.

° Now the Projects Committee.
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Outreach to find ten to twenty lawyers from these sectors who would add an addi-
tional kind of diversity of experience to our membership.® They produced superb
nominations, who as members make rich contributions to the ALI's work. In the pro-
cess of looking at the work of the Barnett task force, we realized that participation in
the ALI as a member was too expensive for many of the public interest lawyers we
were seeking to recruit, as well as for many current members, including many judges.
Yet coming to Annual Meetings and attending the lunches and dinners are a key part
of building our culture.

As she came close to being a life member, Professor Susan Appleton suggested that
we start a class gift campaign, and we did. Her wonderful idea produced the solution
to the expense of participation. From the first class gift campaign chaired by Professor
Appleton and Gregory P. Joseph to the present, the ALI has received $1.6 million in
class gifts. Those funds are primarily used to reimburse ALl members who would not
otherwise be able to afford full participation. It has made the diversity of our member-
ship real and not aspirational.

President Traynor’s egalitarian instincts and brave leadership focused on the
issue of broadening the diversity of the Council. He noted that it was hard for us to
work on the Nonprofit Organizations project and not look at whether our own gov-
ernance met the times. He appointed a Special Committee on Governance, chaired
by Robert Mundheim, on which I served, to determine such very basic issues as
whether there should be term limits for Council members and for officers. Term
limits for Council members had to be long enough to allow long-term projects to
be completed. For officers, periodic turnover had to consider the need for steady
long-term leadership which did not disrupt the success of the ALI. All of the re-
commendations for change were brought to the Council by a report from Chair
Mundheim.

Voting against their own interests, but for the interest of the ALIL, the Council
passed a fifteen-year term limit for Council members, which was approved by mem-
bership at the 2007 Annual Meeting. The change allowed for the input and presence
of those who became emeriti after fifteen years. It was agreed that emeriti would
continue to have a voice, but not a vote at Council meetings. We could not lose the
participation of Council members who had been there a long time and were still
at the height of their productive professional lives. The Council also enacted term
limits for officers and committee members. To ensure easy transitions and institu-
tional memory, the immediate past President serves a three-year term as Chair of the
Council. These changes have allowed the Council to become increasingly diverse in
every way. Diversity of the membership adds depth and relevance to our work and
remains an ongoing priority.

¢ Besides Chair Barnett, members included Kim J. Askew, Christine M. Durham, JoAnne A. Epps, Paul
L. Friedman, Gail K. Hillebrand, Kathryn M. Kase, William J. Leahy, Margaret Colgate Love, Michael
J. Marchand, Roberta Cooper Ramo, Zaldwaynaka Scott, Robert E. Stein, and Elizabeth S. Stong. The com-
mittee finished its work in 2011, and ALI was able to provide financial support for eleven public lawyer
members to attend the 2011 Annual Meeting.
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A. The Work

1. The Model Penal Code and the Death Penalty

A single issue, dealing with the language on the death penalty in the 1962 Model
Penal Code, is an excellent example of ALI culture, governance, and the quality of
thought and research that underlies our actions. Prior to the Annual Meeting in 2007,
President Traynor received a call from two members, Professor Ellen Podgor and
Professor Roger Clark. They noted that in the lengthy ongoing discussions of the sen-
tencing portion of the Model Penal Code, the section concerning the death penalty
was omitted from review. Both they and Michael Traynor knew this was intentional
because the project had been approved to move forward without undertaking any
work on the death penalty Section 210.6.

Professors Clark and Podgor gave President Traynor a heads-up that at the meeting
they were going to move to eliminate the death penalty sections from the Model Penal
Code and have the ALI take a position in opposition to the death penalty. Traynor re-
sponded that he would look at the governance aspects of their proposal and get back
to them.

After discussion with ALI Director Lance Liebman and others, Traynor asked
Clark and Podgor to defer the motion, but told them that he would ask a small group
with diverse opinions and expertise on the death penalty to advise the Council on
the matter. He also committed that the work would be done expeditiously. President
Traynor sent a memo to the membership on May 10, 2007, outlining the issues arising
from the Clark/Podgor motion, explaining the process that would go forward in re-
sponse, and thanking them for their willingness to participate in the process.”

The 2007 Annual Meeting proceeded in just that fashion. The motion to have the
ALI stand in opposition to the death penalty and remove Section 210.6 of the Model
Penal Code was introduced by Professors Podgor and Clark. There was limited debate.
In response to Michael Traynor’s comments, Professors Podgor and Clark agreed to
defer their motion. President Traynor noted that he would appoint a small group to
advise the Program Committee and the Council on what, if anything, might be done
about the death penalty sections of the Model Penal Code and the substance of the
Podgor/Clark motion. He noted that the results of such study and discussion would
be reported back to the Council and the membership. Michael Traynor is among the
most thoughtful and kind lawyers, and, with a twinkle in his eye, he noted that it was
likely that the next President (that would be me) would have the task of leading the
substantive discussion of the membership on the issue.

Michael Traynor, with Director Liebman’s advice, appointed a small committee
chaired by Professor Daniel Meltzer of Harvard, also a member of the Council, to
review the situation and report to the Program Committee. The Meltzer Committee
met and produced a memo laying out three options: an ALI call for abolition of the
death penalty in the United States, ALT’s withdrawal of Section 210.6, or revision of
Section 210.6.

7 Memorandum to members of the ALI from President Michael Traynor, May 10, 2007.
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To allow broad membership input, President Traynor and Director Liebman also
established for the first time an online forum for discussion of this matter moderated
by Council member Susan Appleton of Washington University Law School. This was
the ALTs first foray into the world of the internet, which allowed for broader partic-
ipation by members. After considering all of this feedback, the Program Committee
and the Council decided to commission a white paper to inform their decision.

Lance Liebman constructed a working group that had knowledge, experience, and
a diversity of views on death penalty law and practices. It was not possible to find
an academic who thought that the death penalty should be maintained or was neu-
tral. However, Professor Meltzer and Director Liebman agreed that Carol Steiker of
Harvard Law School and her brother Jordon Steiker of the University of Texas Law
School were highly regarded scholars in this area and could be trusted to do the work
for a white paper that would be viewed as fair by both sides. The Steikers agreed to un-
dertake this sensitive task.

Their paper was reviewed by a small group of state and federal judges including
those who had presided over death penalty cases; prosecutors and defense lawyers;
and academics who had studied the application of the death penalty and related issues
such as whether the death penalty was a deterrent to crime.® In sterling ALI fashion,
the paper was discussed, revised several times, and given to the Program Committee
for its review and then to the Council prior to its December 2008 meeting.

The Program Committee met in November 2008 and agreed upon a set of recom-
mendations to the Council: that Section 210.6 be removed, but that the ALI not take
a position on capital punishment. At a December Council meeting, the Council dis-
cussed and accepted those recommendations. At the Annual Meeting in May 2009,
my first as President, the issue of the death penalty was on the agenda for discussion
and action by the membership. I was relieved that it wasn’t up on the first day.

The thoughtful consideration and quality of discussion are to me a perfect example
of what should happen when our American democracy must deal with passionately
held views on both sides of a complicated, fraught issue.

The agenda for the Annual Meeting in May 2009 called for the discussion and
action of the membership of the “Capital Punishment Report and Vote on Council
Recommendation that ALl Withdraw Model Penal Code § 210.6” to begin on
Tuesday, May 19, at 2 p.m. As I walked up to take my place on the dais, the impor-
tance of and passion about this issue were palpable. Every seat on the floor in the ball-
room of the Mayflower was taken. People were crowded into every aisle and sitting
on the stairs leading down to the floor of the ballroom. The balcony looked like an
eighteenth-century portrait of an English court, where a crowd was waiting to watch a
notorious case. People sat elbow to elbow on small uncomfortable chairs. Those lucky
enough to get a seat against the outside railings upstairs had a bird’s-eye view. I won-
dered if the fire marshal might make an appearance to shut us down. I worried about
people falling all over one another to get to the microphones to speak.

8 Participants included Nancy E. Atlas, Charles F. Baird, David O. Carter, Roger S. Clark, Christine
M. Durham, Jaime Esparza, Jeffrey A. Fagan, James E. Ferguson II, Joseph L. Hoffmann, Kathryn M. Kase,
Nancy J. King, Daniel J. Meltzer, William H. Pryor Jr., and Kevin R. Reitz.
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Because of the complexity of what I suspected would be numerous motions and
amendments, I asked Philip Anderson of Arkansas, longtime Council member and
expert parliamentarian, to sit next to me and to advise me on parliamentary points.
I gaveled the meeting to order and asked Judge Paul Friedman, Chair of the Program
Committee, to inform the members of the work and activity on the death penalty sec-
tion that had taken place since Professors Clark and Podgor had made their motion
two years before and to report on the action of the Council.

After Judge Friedman gave his report explaining the Council action, it was moved
and seconded that the action of the Council recommending to the membership the
removal of the death penalty section of the Model Penal Code be approved by the
membership.

The debate began. The issues were whether the ALI should, as the Council had
voted, simply remove the death penalty section of the Model Penal Code; whether it
should take a stand against the death penalty in the United States; and what, if any-
thing, should be added to the language accompanying the removal of Section 210.6.

For almost three hours, the lines to speak at microphones were long. The debate
was intense, often moving, but always respectful. The speakers ranged from aca-
demics who had a scholarly viewpoint on the issues to lawyers who represented cli-
ents in death penalty cases and judges who had presided over death penalty cases.
Many pointed out that the death penalty was constitutional and asked how the ALI
could thus weigh in against it. Many people suggested various ways to add language
from the Steiker paper to the motion, and others favored the simple removal of the
section as recommended by the Council.

Lawyers and judges were concerned that judges have an opportunity to abstain
from a vote so that they were not compromised in any way going forward. A yellow
tablet made its way from front to back and up the stairs (with someone holding it, al-
though a floating yellow tablet has always seemed a good idea to me) so that all who
felt the need to sign that they had abstained from the votes had that opportunity.

After many efforts at amendment of the original motion, the following amended
motion passed with an overwhelming vote in favor: “For reasons stated in Part V of
the Council’s report to the membership, the ALI withdraws Section 210.6 of the Model
Penal Code in light of the current intractable institutional and structural obstacles to
ensuring a minimally adequate system for administering capital punishment”

The room broke into spontaneous and long applause. Perhaps the applause was
just for the result, but I felt it was equally for the scholarship, the process, and the
discussion. The members of the ALI discussed a highly charged issue and came to a
compromise.

The motion that passed was substantively different from the Council’s action,
which had simply withdrawn Section 210.6 of the Model Penal Code. Under the ALI’s
bicameral process, any vote changing the substance of a Council-approved document
at the Annual Meeting and must go back to the Council for review and action. In this
rare instance, the action of the membership then made its way back to the agenda
for the October Council meeting for action. After a brief discussion, the Council ap-
proved the motion passed by the members at the Annual Meeting. The ALI position
on the death penalty became official. I will never forget my memories of that room
and the words of so many.
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2. The First Restatement of American Indian Law

An entirely different process brought the Restatement of American Indian Law into
being. After I was nominated to be ALI’s President Elect, I asked several of my part-
ners who worked in Indian Law and Natural Resources to have lunch with me. I was
curious to see if they thought that there were areas of the law in which the ALI had
not worked that we should consider. I was thinking about both water law and Indian
law. My partners explained to me why water law would not be a good field for a
Restatement. They explained that there was “Western Water Law” and “Eastern Water
Law” and never the twain would meet. But many agreed that something on Indian law
would be very helpful at this time, especially Lynn Slade, an ALI member whose prac-
tice focused on Indian Law. Many of the tribes now had the resources to litigate issues
of importance to them. At the same time, many more businesses across the United
States were doing business on Indian land. The federal courts had many important
cases concerning the tribes on their dockets.

I proposed to Director Liebman that we explore the possibility of doing work on
Indian Law. In wonderful Liebman fashion, he was both doubtful and encouraging
at the same time. At the 2011 Annual Meeting, Liebman noted during an informal
meeting that one of the projects being considered was Indian Law. Professor Matthew
Fletcher of Michigan State University Law School came to the microphone to voice
his endorsement of that idea. On March 29, 2012, in Washington, D.C., we held an
exploratory meeting of federal and state judges, tribal members, lawyers who repre-
sented the tribes and businesses doing business with tribes, academics who worked in
the area, and lawyers in the relevant federal government agencies.

We asked Professor Fletcher to start the discussion with a presentation about the
most basic issues and definitions of Indian Law. After a lively discussion of issues,
which included the Indian lawyers and judges among us showing us a federal identity
card that at least Lance Liebman and I had no idea even existed, the group concluded
that the possibility of a Restatement of American Indian Law might very well be a
good idea. The judges at the meeting were especially anxious to have something from
the ALI to help them, as they were facing a wide variety of Indian law issues not pre-
viously litigated. Director Liebman asked Professors Fletcher and Wenona T. Singel,
both tribal members who served as judges on various tribal courts, to draft a proposal
that could be taken to the Program Committee.

The proposal was submitted to the Program Committee by Lance Liebman and
then with Committee approval to the Council. There was some skepticism about the
need for a restatement in this area and questions about whether this should be a pro-
ject at all. But with Liebman’s support, the Council approved moving forward with a
Restatement and approved Professor Fletcher as Reporter, and Professor Singel and
Kaighn Smith Jr., a lawyer practicing in the field, as Associate Reporters.

Before the proposal was approved, we had an information session before the
opening of the 2012 Annual Meeting to present the basics of Indian Law to the mem-
bers. I was expecting a few dozen at this early morning session. We walked in to
find the entire room filled. AL members were interested in something completely
unknown to most of them and came to be educated. From there, the hard work
began. Since none of the Reporters had been Reporters or even Advisers on ALI pro-
jects before, we invited them to some other project meetings so they could see how
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every Reporter had to be prepared for criticism coming in from all sides. The three
Reporters, with solid Advisers, plunged in. Their work was aided by the Handbook
for Reporters, which had been greatly influenced and clarified by the work of Council
member Conrad Harper.®

Given the time that ALI projects take, the work went on as Lance Liebman re-
tired and new Director Ricky Revesz took over. Behind the scenes, Deputy Director
Stephanie Middleton acted as a critical bridge between Reporters, Council members
still not sure we should move ahead on this project, and judges wondering why we
were not moving more quickly. The project that began at a lunch in Albuquerque fin-
ished in the Annual Meeting on Zoom in 2021, with Secretary of the Interior Deb
Haaland, a Laguna Pueblo Indian lawyer, awaiting her printed copy.

The need to clarify and simplify Indian Law in a Restatement is a recent tribute to
the vibrancy and openness of the culture and the organization.

3. Principles Projects

Among the many important contributions under the leadership of Director Ricky
Revesz (including finally getting the Bluebook to acknowledge ALI as the insti-
tutional author of our publications!) was a clarification of the difference between
Restatements and Principles projects. Separate retreats of the ALI Executive and
Projects Committees shortly after Revesz took office in 2014 noted the need to clarify
what Principles projects were. When Director Revesz came to the directorship, there
were several Principles projects already in process (and several already completed).
The Principles of Aggregate Litigation completed under Lance Liebman’s leader-
ship was extremely influential as class actions became more ubiquitous in the United
States. Many of the European countries looked at the project as they started thinking
about litigation related to products liability and environmental issues.

The subjects of Principles projects ranged from Election Administration
to Government Ethics, from Corporate Governance to Student Sexual
Misconduct: Procedural Frameworks for Colleges and Universities. But there was
some confusion about just what a “Principles” project was supposed to be. Before
starting the Principles of Policing Project, Ricky Revesz suggested a clarification and
definition of Principles projects that was accepted by the Projects Committee and the
Council: “Principles are primarily addressed to legislatures, administrative agencies,
or private actors. They can, however, be addressed to courts when an area is so new
that there is little established law.’1°

A recently approved project on Principles for a Data Economy is a joint effort of the
ALI and the European Law Institute. This is the third major project between the ALI
and other countries Director Geoffrey Hazard had initiated two influential Principles
projects in Transnational Civil Procedure and Transnational Insolvency that included
the much used Principles of Cooperation among the NAFTA Countries.

9 AMERICAN LAW INSTITUTE, CAPTURING THE VOICE OF THE AMERICAN LAW INSTITUTE: A HANDBOOK
FOR ALT REPORTERS AND THOSE WHO REVIEW THEIR WORK (rev. ed. 2015), https://www.ali.org/publicati
ons/style-manual/.

10 1d., at 3-4.
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The Policing Project was initiated by Director Revesz in a presentation to the
Projects Committee and then the Council in 2015, after the killing of Michael Brown
in Ferguson, Missouri, but well before the horrific murder of George Floyd and the
others that followed as seen on cell-phone videos that left little doubt about the facts.

The involvement of non-lawyer police chiefs, community activists, elected officials,
and social scientists in the Advisers group for this project was important in ensuring
that the project would be useful to all stakeholders. Both the subject and the inclu-
sion of non-lawyers provoked significant discussion at the Council. But the project
was approved with a nontraditional group of Advisers and went forward with efficient
speed. Its importance was magnified by the murder of George Floyd and other hor-
rible incidents, now photographed and circulated on social media, which completely
changed the broad public perception of improper use of police force. The Use of Force
section gave police departments and those who governed them a helpful framework
for rethinking their practices, and ALI made those sections freely available. The pro-
ject has already been cited by the New Mexico Supreme Court in a recent decision
about police power. Principles projects like the Policing Project and others are aimed
at fulfilling our mission to improve the law.

B. Early Career Scholars

In the spring of 2007, as I approached becoming the President of the ALL I asked
Gerhard Casper if I could talk to him about his view of current issues facing the ALI
and possible initiatives. Generous with his time as always, he agreed to spend an af-
ternoon with me talking about the future. Among other challenges, I mentioned that
for the last few years, we had apparently been having a problem attracting the best
young scholars around the country to our work. He explained why that might be. It
seemed that over the last decade there had been a decline in interest in law reform
work. Gerhard suggested that we call a meeting, at a very nice place, and invite at our
expense ten outstanding young legal scholars and ask them what we could do to make
the ALI and its work important to them.

Happy to follow advice from Gerhard, President Traynor embraced the idea.
Through a variety of sources, Lance Liebman suggested a list of selected young legal
scholars from across the country, and we invited them at our expense to a weekend in
Delaware. We also included three tenured professors: Susan Appleton, Kate Bartlett,
and Steve Sugarman. Michael Traynor, Lance Liebman, Deputy Director Elena
Capella, and I went to Delaware to hear what they had to say.!!

It was a fascinating group and the discussion was illuminating. One of the bottom
lines from these young scholars was that they didn’t feel their deans gave any value
to ALI work during the tenure process. When I asked what would change their
minds, one of them said, “Give a Prize. Deans love prizes.” So that is just what we pro-
ceeded to do.

1 Young scholars in attendance included Rachel Barkow, Sarah H. Cleveland, Heather Gerken, Ellen
D. Katz, Pauline Kim, Goodwin Liu, Barak D. Richman, Christopher Sprigman, Catherine T. Struve,
George Triantis, and David A. Weisbach.



24 ROBERTA COOPER RAMO

John Langbein of Yale led a committee that fleshed out what an award might look
like. ALI Council member Harold Koh, then Dean of Yale Law School, hosted a small
number of us, including Professor Langbein, to discuss it further. The Council ap-
proved the award. Despite skepticism all round, we plunged forward with what was
then called the Young Scholars Medal, now the Early Career Scholars Medal. The idea
was to give a cash award and also to give the winners a chance to address an Annual
Meeting on a topic of their choice and to host a seminar in their area to discuss one or
more issues, with experts from academia, the practicing bar, and judges.

Our first committee was chaired by Judge William Fletcher of the 9th Circuit.
Thanks to the prodding of Lance Liebman the members of the committee had over
seventy submissions to review. It turns out that being on this committee requires a sig-
nificant commitment, because the submissions ran to hundreds of pages of law review
articles, chapters in books, and occasionally a complete book itself! There have been
twelve winners from nine law schools.!? What I did not anticipate was the importance
to our members of hearing the wide range of presentations by the winners over the
years—from new takes on basic legal subjects to presentations that explained cutting
edge issues about which our members were anxious to learn.

In the ten years that have followed, Justice Goodwin Liu and Justice Mariano-
Florentino Cuéllar of the California Supreme Court and Judge Diane Wood of the
U.S. 7th Circuit have each chaired the Early Career Scholars selection. The impor-
tance of the program has been recognized not only through the quality and quan-
tity of nominations by law school deans but by being underwritten by a generous
donor. But part of the quality and enthusiasm of the law school deans is their know-
ledge of Director Ricky Revesz, whose letter calling for nominations every two years
has particular resonance with deans who know both his successful career as the
Dean of NYU Law School and his brilliant scholarship and legal work related to the
environment.

This small example illustrates the importance of the Director to the influence and
continuing relevance of the ALL The Directors I knew from Hazard to Liebman to
Revesz—each used their unique skills to move the AL upward. From the first Director
to the current one—each in his own style keeps the quality of the work up to the high
standard of our founders."?

122021 Recipients: Ashley S. Deeks (University of Virginia School of Law, now serving as White House
Associate Counsel and Deputy Legal Adviser to the National Security Council) and Francis X. Shen
(University of Minnesota Law School). 2019 Recipients: Michelle Wilde Anderson (Stanford Law School)
and David Pozen (Columbia Law School). 2017 Recipients: Colleen V. Chien (Santa Clara University School
of Law) and Daniel Schwarcz (University of Minnesota Law School). 2015 Recipients: Elizabeth Chamblee
Burch (University of Georgia School of Law) and Michael Simkovic (Seton Hall Law School, now at the
University of Southern California Gould School of Law). 2013 Recipients: Adam J. Levitin (Georgetown
Law Center) and Amy B. Monahan (University of Minnesota Law School). 2011 Recipients: Oren Bar-
Gill (New York University School of Law, now at Harvard Law School) and Jeanne C. Fromer (New York
University School of Law).

13 The following individuals have served as director of the ALI: William Draper Lewis (1923-1947),
Herbert Funk Goodrich (1947-1962), Herbert Wechsler (1963-1984), Geoffrey C. Hazard Jr. (1984-1999),
Lance Liebman (1999-2014), and Richard Revesz (2014-present).
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III. Moving into the Second Century

As with many organizations during these last two years 2020 and 2021, it was hard
to give up the in-person Annual Meeting with its opportunities to hear brilliant de-
bate, see old friends, meet new ones, hear from nationally prominent jurists and law-
yers, and participate in discussion. No Annual Meeting was held in 2020. The Annual
Meeting in 2021 provided a brilliant example of civility in discussion in an unexpected
virtual setting.

In too many meetings during the pandemic, not being in person somehow seemed
to some people to give them permission to engage in racist, sexist, threatening rants.
That behavior even became common during in-person encounters. But the ALT’s cul-
ture of civil debate about even highly controversial questions never showed signs of
weakening. Over one thousand members registered for the 2021 Annual Meeting,
Zoomed in, participated, and voted to finalize four projects and approve parts of
others. Facts were agreed upon. Questions about the correct interpretation of a
case were either confirmed by Reporters or the Reporters agreed to look again and
correct if necessary. The membership grappled with fraught issues of the time, like
Sexual Assault in the Model Penal Code. They also approved the first Restatement of
American Indian Law.

President David Levi, with Director Revesz and Deputy Director Middleton, in-
vented and then realized an annual meeting when we could not be together but had to
continue our work. Their leadership ensured that the important work of the ALI did
not slow down, nor was the quality diminished.

For each and every one of us, meeting only online was necessary, productive, and
unsatisfactory. For those of us who knew one another it was at least a chance to see and
hear from those we knew on a smaller crowded screen. But it was not possible to wel-
come our new members in a personal way. The year 2022 is on the horizon, and we will
invent new ways to get to know one another and do our work. Like Gerhard Casper
at my first meeting, when we meet we will reach out to welcome new members. We
will be grateful for the diversity of thought and views and experience of judges elected
and appointed; Republicans, Democrats, and independents will sit side by side and
speak and listen. Some compromises will continue to be recommended in advance
and others will be cobbled together on the spot responding to the debate.

I cannot conclude without a word about being a woman lawyer, elected into the
ALL welcomed into the Council, and promoted to leadership. There were few women
in my class at the University of Chicago Law School. The men at Chicago, including
most of my classmates, went out of their way to treat us as fellows. Compared to what
I heard from other law schools at the time and later, the atmosphere was remarkable
because of the lack of sexism in the law school. There were no “ladies days” in classes.
We were welcomed into study groups. When I could not find jobs each summer and
as I was about to graduate, the Law School came forward to make sure I had a place to
use and build my skills.

The rest of the world was not so welcoming. Law firms explained that they would
never hire a woman. One offered me a job as a paralegal. A prominent fellowship was
withdrawn because I was pregnant. In each case, wonderful men stepped up to fight
for me or with me or to offer me jobs. This is important because in my world then,
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there were almost no women lawyers. When I first encountered a group of women
lawyers at the ABA, it was a revelation. In meeting the women of the ALL I found the
full-throated participation of women a wonder.!*

The reason I write about this in a chapter about the ALI is because from the very first
meeting though my becoming President, the ALI was a place where I simply never
felt sexism. It was completely remarkable and freeing. All around me were amazing
women, judges, lawyers, and scholars. Also around me were amazing men, seeing
me and the other women working with them as the equal assets that we are. Gerhard
Casper, Conrad Harper, Bennet Boskey, Marty Lipton, Ken Frazier, Douglas Laycock,
Paul Friedman; each Director I knew, from Hazard to Liebman to Revesz, and each
President, from Perkins to Wright to Traynor and now to Levi, were and are eager
to use the talents of all of us. Who cannot stand in awe of Council members Justice
Ginsburg, Justice Ketanji Brown Jackson,'® Shirley Hufstedler, Judith Kaye, Elizabeth
Cabraser, Sheila Birnbaum, Carol Lee, Margaret Marshall, Diane Wood, Caroline
King, Carolyn Lamm, Christine Durham, Marsha Simms, Yvonne Gonzales Rogers,
Teresa Harmon, Mary Kay Kane, Mary Schroeder, Kim Askew, Patricia Millett, Lee
Rosenthal, Patricia Wald. How diminished would the work be without them.!®

Our picture for our 100th celebration will show a diverse group of men and women,
of all the hues of the human spectrum. Those members in the picture represent an ALI
that is now composed of judges, professors, and lawyers—including lawyers who are
at the helms of our major law firms and corporations, but also the equally able lawyers
who represent the poor, work as prosecutors and public defenders, labor in state and
federal government, and serve our country in the armed services.

The rich diversity and devotion of our members and our leadership means that the
ALI is vibrant and important as we round the corner of 100 years and look beyond.
The Directors and the leadership are just willing to take up anything that meets our
mission, as were our brilliant founders in 1923.

The ALI culture is honed by its leaders and enriched by its members as the organi-
zation faces new and unexpected challenges. The work has been vibrant for a century,
and its value and relevance are evident. Our culture should ensure that on the 200th
anniversary the ALI will stand as it does on its 100th—living up to its mission and
striving to meet the challenges of the American democracy from 2023 to 2123.

14 After one of the debates on the definition of consent in the Model Penal Code sexual assault provision,
several women expressed concern that voice votes seemed out of balance because men’s voices came more
loudly. We then went to hand raising or standing to vote to make sure that bias was eliminated in the voting
process.

15 Justice Jackson is the second Council member lost to the U.S. Supreme Court, when she was confirmed
by the U.S. Senate on April 7, 2022, and worn in on June 30, 2022.

16 Shirley Hufstedler was the first woman elected to the Council in 1974. Pat Wald was the second in
1978. (Justice Ginsburg was elected at the same time.) Pat Wald also was the first female officer of the ALI,
elected as second vice president in 1987 and then as first vice president beginning in 1993. The first African
American on the Council was William T. Coleman Jr. in 1969.
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The Need for Restatement

of the Common Law
A Long Look Back

David J. Seipp”

The 100th birthday of the American Law Institute (ALI) prompts some thoughts
about Anglo-American common law and its long history. The ALI has done much
to preserve and to unify American common law, to improve and to reform it, to re-
vere and to idealize it, principally by restating the common law. As a life member of
the ALI and a historian of the early common law, I explore in this chapter some pre-
cursors of the Restatement idea. Why did the common law need restating? What was
the predicament to which the ALT’s founding in 1923 was the answer?

I. Joseph Story

Close to a century before 1923, Joseph Story saw the need and usefulness of an ef-
fort that resembled in important respects the work of the ALI. He was an associate
justice of the U.S. Supreme Court, half of the Harvard law faculty, and author of trea-
tises spanning commercial and constitutional law and equity jurisprudence. In an
1821 speech to Boston lawyers, Justice Story warned that the twenty-four states in
the Union, all but Louisiana basing their jurisprudence on the common law, were
rapidly diverging from one another, “perpetually receding farther and farther from
our common standard,” so that it was hopeless to expect any greater uniformity in
the future.! He warned that there were already more than 150 volumes of reports of
American court decisions,” with no end in sight, and he feared that American lawyers

"I thank and acknowledge my Boston University faculty colleagues, especially Kristin Collins, the
careful eye of the inimitable Carol E Lee, and excellent research assistance by Julien Gelly and Howard
Chen. Throughout this chapter, spelling and punctuation of quotations have been modernized. Another
perspective on Joseph Story’s importance as a treatise writer and commissioner on codification, G. Blaine
Baker, Storyd Paradigms for the Nineteenth-Century Display of Anglo-American Legal Doctrine, in Law
Books IN AcTION: EssAYs ON THE ANGLO-AMERICAN TREATISE TRADITION 82 (Angela Fernandez &
Markus D. Dubber eds., 2012), reached my notice too late to be considered here.

! JosepH STORY, Progress of Jurisprudence (1821), in MISCELLANEOUS WRITINGs 198, 213 (William W.
Story ed., 1852). Decades earlier, Justice Samuel Chase had written in U.S. v. Worrall that there was already
“a great and essential diversity” between the versions of common law received and elaborated in the dif-
ferent American states, 2 U.S. (2 Dallas) 384, 394; 28 E Cas. 774, 779 (C.C. D. Pa. 1798) (no. 16,766). These
words were repeated by St. George Tucker in his influential 1803 edition of Blackstone’s Commentaries, and
by Peter Du Ponceau in an 1824 address.

2 STORY, supra note 1, at 212.

David J. Seipp, The Need for Restatement of the Common LawIn: The American Law Institute. Edited by: Andrew S. Gold and
Robert W. Gordon, Oxford University Press. © Oxford University Press 2023. DOI: 10.1093/0s0/9780197685341.003.0003
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would be “buried alive in the labyrinths of the law.”® The remedy Story proposed in
1821 was “a gradual digest ... of those portions of our jurisprudence, which, under
the forming hand of the judiciary, shall from time to time acquire scientific accuracy.
By thus reducing to a text the exact principles of the law, we shall, in a great measure,
get rid of the necessity of appealing to volumes which contain jarring and discording
opinions”* What Story imagined in 1821 was a code with legislative sanction. In 1825
he wrote to his friend Henry Wheaton, the Supreme Court reporter, “Half of our [legal
profession’s] time is now consumed in examining cases,” but “[w]hat a great gain it
would be for us to have a starting point—something irrevocably fixed as settled prin-
ciple,” because this “would greatly abridge the labors and exhausting researches of the
profession,” and “reduce to certainty, method, and exactness much of the law, already
passed upon by judicial tribunals”®

Later, in January 1837, after Justice Story had begun teaching as Dane Professor
at Harvard and had published the first four of his nine treatises on commercial and
constitutional law, including an 1834 commentary on conflict of laws that highlighted
diverging state doctrines, he chaired a commission to advise the Massachusetts leg-
islature whether to codify Massachusetts law.® Story’s commission cautiously recom-
mended a partial codification, so long as it remained “a code of the common law of
Massachusetts” and not a code of statute law. By this Story meant that the code he pro-
posed “is to furnish the rules for decisions in courts of justice” directly and by analogy,
“as a part of the common law.”” Here is what Justice Story foresaw in his 1837 report:

[T]t ought to be a perpetual index to the known law, gradually refining, enlarging, and
qualifying its doctrines, and at the same time, bringing them together in a concise
and positive form for public use.?

[T]he reduction of the common law to a text should not be held to change the na-
ture or character of the interpretation or application of its doctrines.’

It will show what the existing law is, as far as it goes, in a clear and intelligible
manner. It will have a tendency to suppress useless and expensive litigation. It will
greatly abridge the labors of judges, as well as of the profession, by furnishing a

3 Id. At 237. George Wickersham, the AL first President, quoted these words of Story to describe the
predicament that American lawyers saw when the ALI was founded in 1923. The American Law Institute
and the Projected Restatement of the Common Law in America, 43 L.Q. REV. 449, 450-51, 456-57 (1927).
Story’s concern was shared by Caleb Cushing, a young Massachusetts lawyer and future U.S. Attorney
General, in Law Reports, 18 N. AM. Rev. 371, 375-77 (1824).

4 STORY, supranote 1, at 237.

5 Quoted in JAMES MCCLELLAN, JOSEPH STORY AND THE AMERICAN CONSTITUTION 93 (1971).

%2 JosEPH STORY, COMMENTARIES ON THE CONELICT OF LAwWS, FOREIGN AND DOMESTIC (1834). Story
considered this his best treatise, of greater interest than any other of his works, and Daniel Webster lauded
it highly. G. Blaine Baker, Storyd Paradigms for the Nineteenth-Century Display of Anglo-American Legal
Doctrine, in Law BOOKs IN ACTION: ESSAYS ON THE ANGLO-AMERICAN TREATISE TRADITION 82, 84
(Angela Fernandez & Markus D. Dubber eds., 2012).

¢ Story was sole author of the commission’s report. CHARLES M. COOK, THE AMERICAN CODIFICATION
MOVEMENT: A STUDY OF ANTEBELLUM LEGAL REFORM 176 (1981). The other members, all Massachusetts
lawyers, were Theron Metcalf, Story’s Harvard colleague Simon Greenleaf, Charles Forbes, and Luther
Cushing.

7 STORY, Codification of the Common Law, in M1sc. WRITINGS, supra note 1, at 698, 716.

8 1d.

9 Id. at 720.
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starting point for future discussion, instead of imposing the necessity of constant re-
searches through all the past annals of the law.!°

It would almost supersede, in cases constantly arising, the necessity of daily con-
sultation of authorities, spreading over centuries, and so numerous and various in
their application, as to task the time and diligence of the ablest lawyers to a most ex-
hausting extent.!!

When there was an opportunity to remedy any defects, rectify any anomalies, or cor-
rect any erroneous doctrine, Story recommended, this “ought to be done with a cau-
tious and skillful hand, and with a deep sense of the delicacy of intermeddling with
established principles” No changes should be introduced “except such as have the
sanction of experience, and the support and approbation of enlightened judges and
jurists,” with the aim being “to introduce harmony and consistency and simplicity into
the general system.”!?

Story’s crucial recommendation was that the legislature should require the
code “to be interpreted and applied to future cases as a code of the common law of
Massachusetts and not as a code of mere positive or statute law.”!* This “reduction of
the common law to a text” thus should not be interpreted by courts as a statute, but
rather should be applied directly or by analogy “as a part of the common law.” Its ap-
proval by the legislature “should not be held to change the nature or character of the
interpretation or application of its doctrines.” Story wanted the benefits of codification
without what he saw as the defects of codification. If the legislature insisted on doing
something about the common law, let it help improve the way common law courts
went about their business, and otherwise have it stay away from the common law.

I have long been struck by how well these 1837 passages from Justice Story describe
the aims and methodology of Restatement projects that the ALI has undertaken for
the century now completed. A group of at least five drafters “of high standing in the
profession and otherwise suitably qualified,” Story advised, “with all the aids which
can be obtained,” especially with access to the most complete library of reported de-
cisions, would take several years to complete the project for Story’s recommended list
of subject areas including the law of persons, property, and contracts, commercial and
maritime law, and the law of crimes and evidence. These drafters “must have frequent
meetings for discussion and scrupulous review of the labors of each other”** In con-
trast, learned treatises by individual authors, even Story’s own, would not have the
added scrutiny and input from the rest of the team of drafters.

Although they were charged to report on codification, Story and his fellow com-
missioners preferred that the results of the project not be enacted as statutes by the
legislature. No enactment could encompass “all of the diversities, ramifications, ex-
pansions, exceptions, and qualifications” of general principles “as they ought to be
applied ... to all future combinations of circumstances in the business of human

10 1d. at 726.
11 Id. at 730.
12 1d. at 733.
13 Id. at 716.
1 1d. at 733.
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life”!> Story’s vision in 1837 was a collaborative written formulation of common law
principles and doctrines drafted with the aid of intensive researches into all available
common law authorities, and somehow, despite legislative imprimatur, remaining for
courts a part of the common law to be considered along with other sources of guid-
ance. In other words, what we know today as Restatements.

The benefit most strenuously expressed by Justice Story for such a project, and at
greatest length, was the enormous saving of time and effort by future judges, lawyers,
treatise writers, law teachers, and law students, if such a distillation of common law
could be produced. Returning to a point he made in 1821, Story observed that “the
known rules and doctrines of the common law are spread over many ponderous vol-
umes.” Nowhere collected in concise and systematic form, they had to be gathered
from many treatises “of very different merit and accuracy; from digests and abridge-
ments, from books of practice, “and above all, from books of reports of adjudged
cases, many hundreds of which now exist, and which require to be painfully and labo-
riously consulted in order to ascertain them” by those “who possess an ample library
of law books” and who “devote their whole leisure to the purpose.”1®

Many lawsuits, Story wrote, arose when researches by one party’s counsel failed to
disclose some well-established exception to a leading rule. In such cases, a single line
of text “properly and accurately prepared” might dissipate “every doubt and uncer-
tainty”!” In a vigorously contested lawsuit, “no counsellor would feel safe without a
thorough examination of all the leading cases (even though they should spread over
centuries), lest he should be surprised at argument by a loose dictum, a questionable
authority, or an ambiguous statement, either distinguishing or controlling the case
before him.” This put busy lawyers “to the most severe studies,” lest in the long array
of cases to be cited “there should be some intimation which might injuriously affect
the client’s rights or remedy. And yet, it is not too much to say, that often a single page
of a code would contain, in a clear and explicit statement, all that the researches of a
week or even of a month would scarcely justify them in affirming with an unfaltering
confidence!?

Moreover, many points in the common law, though “established by a considerable
weight of judicial authority, were not absolutely beyond the reach of forensic contro-
versy” when an opposing counsel’s research could uncover some “diversities of judicial
opinion” or “nice distinctions and difference” or “incidental dicta which serve greatly
to perplex the inquiries of the ablest lawyers”!” “Much of the time of courts of justice,”
Story added, “is consumed in arguments of this sort, where there are numerous cases,
with some slight differences of circumstances, bearing on the same general rule, all
of which may be required to be examined and distinguished” Story wrote that Lord

15 Id. at 706.

16 Id. at 722. In an early article, Hoffman’s Course of Legal Study, 16 N. AM. REvV. 45, 63 (1817), Story had
noted that “continual exertions to keep pace with the current of new opinions and doctrines” were “a task of
vast labor and difficulty,” supra note 1, at 79.

17 STORY, supra note 7, at 722-23.

18 1d. at 723. George Wickersham in 1927 made the same point that lawyers needed to ransack thousands
of precedents or even ten thousand cases to arrive at a conclusion such as the projected Restatements would
provide, supra note 3, at 457, 461.

19 STORY, supra note 7, at 724.
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Eldon once found upwards of three hundred cases bearing on a question in an equity
case in England. “And yet it is not perhaps too much to say, that four or five lines of
text ... stating the true general rule, deducible from the best of them, would at once
have put aside the necessity of any further consideration of most of these cases.”?

Young Boston lawyer Charles Sumner, the future Senator, predicted in a letter to
Francis Lieber that this report, which would come “with the authority of Judge Story’s
name and with the cogency of his learning and reason,” would mark a new era in
the history of American law and would “have a very great influence throughout the
country”*! The American Jurist reprinted the report in full and announced that it was
“received with much favor” in the state house.?? Taking Story’s hint, the Massachusetts
senate resolved to reduce only criminal law to a code, but the state legislature ulti-
mately refused to adopt even that.?* According to one of his biographers, Story “more
than any other man defeated the extreme proposals of the American codification
movement.”**

In Story’s well-known Swift v. Tyson opinion in 1842, he applied his common law
method of broad comparative research to find a general federal common law result at
variance with applicable New York State court decisions.? It is easy to suppose that
motives to advance institutional power or economic interests lay behind such a deci-
sion. Perhaps similar motives lay behind the agitation of Story and others in codifica-
tion debates that raged throughout the nineteenth century. But the debates described
in this chapter were conducted at such a high level of abstraction for such a long time
that it becomes difficult to ascribe or indeed to imagine any immediate economic or
political motivations behind them.?

I do not think that Story was trying to placate radical codifiers like Robert Rantoul
by offering a half-measure that would be adapted to elite ends, though this was a fa-
miliar pattern in the history of law reform.?” Story genuinely wanted a team of minds
as brilliant as his to go through every case and to formulate every rule of law. His
opinion in Swift v. Tyson was a demonstration, on the narrow point of law in that case,
of his method of broad and deep research, which compilers of his ideal statement of
common law would do for every doctrine. His solitary efforts in that regard in his nine
treatises were said by Roscoe Pound in 1914 to have “restated” judge-made law and
made it conveniently and authoritatively available for American lawyers.?®

Story had previously written in an Encyclopedia Americana article on “Law,
Legislation, Codes” first published in 1831 that “it would be no small gain to have a
positive text, which should give, in such cases, the true rule, instead of leaving it open

20 Id. at 725.

21 Charles Sumner to Francis Lieber, Nov. 17, 1836, in 1 MEMOIR AND LETTERS OF CHARLES SUMNER 186
(Edward L. Pierce ed., 1893).

22 Codification of the Common Law of Massachusetts, 17 AM. JURIST & L. MaG. 17-51 (1837); also 10
MONTHLY L. MAG. 59-72 (1841).

2 Cook, supra note 6, at 179-81.

24 GERALD T. DUNNE, JUSTICE JOSEPH STORY AND THE RISE OF THE SUPREME COURT 318 (1970).

25 Swiftv. Tyson, 41 U.S. 1 (1842).

26 Robert W. Gordon, review of Charles M. Cook, The American Codification Movement, 36 VAND. L. REv.
431, 444-45 (1982).

27 Id. at 454-57.

28 Roscoe Pound, The Place of Judge Story in the Making of American Law, 48 AM. L. REV. 676, 693 (1914).
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to conjecture and inference by feeble minds.... [T]he text may admit of very exact
statement, but the commentaries necessary to deduce it, may be exceedingly elabo-
rate.... It may require an analysis by the greatest minds to demonstrate; but, when
once announced, it may be understood by the most common minds” and thereby
replace many vast treatises with “but a few hundred pages”® “[T]here are many
branches of the common law which can, without difficulty, be reduced to a positive
text”?% As a Supreme Court justice, law professor, and treatise writer, Story was well
placed to envision the savings of time and effort that would be afforded by the project

that he and his fellow commissioners proposed in 1837.

II. Pre-Story: Centuries of Unwritten Common Law

Joseph Story was led to his conclusions about the common law and the benefits of
its clarification by his own practice, teaching, writing, and judicial experience, and
also by his close familiarity with the sources of English common law going back to
the twelfth and thirteenth centuries. Taking Story’s long view of Anglo-American
common law, some themes emerge that help explain why the common law needed the
sort of treatment that Story’s commission recommended, and why the greatest legal
minds of previous centuries had not anticipated and completed this task.

Story referred several times in treatises, speeches, and articles to Glanvil, the oldest
source in the common law tradition, a Latin treatise composed in the late 1180s.
Glanvilbegan with an apology. Compared to the two bodies of written law, Roman and
canon, that were beginning to be taught in Europe’s first universities, what the English
royal courts were doing was definitely not written, yet Glanvil stated, “although the
laws of England are not written, it does not seem absurd to call them laws” (leges).>!
In the thirteenth century, the massive treatise Bracton described English royal court
proceedings in a thoroughly Roman framework. Its authors, English judges and their
clerks, aspired to the cosmopolitan status of classical Roman jurists and university
doctors of law.** They imagined that their courts’ judgments might continue there-
after to be generalized and rationalized within a Roman law framework of categories
and principles, part of a pan-European ius commune.

But this Latin, Romanized treatise tradition did not survive into the following cen-
turies. Instead, the Year Books, law French reports of courtroom argument and dia-
logue, accumulated in chronological order and became a new professional literature
of a very different sort. Lawyers made and copied their Year Book manuscripts in
order to preserve examples of good and bad pleading, not to record the making of law
by judges. There was a common law of medieval England, but it remained essentially

29 7 ENCYCLOPAEDIA AMERICANA 590 (1831); later edition reprinted in THE UNSIGNED ESsAvs OF
SUPREME COURT JUSTICE JOSEPH STORY: EARLY AMERICAN VIEWS OF Law 229 (Valerie Horowitz
ed., 2015).

30 Id. at 232.

31 THE TREATISE ON THE Laws AND CusTOMS OF ENGLAND CoMMONLY CALLED GLANVIL 2 (G.D.G.
Hall ed. & trans., 1965).

32 See THOMAS J. MCSWEENEY, PRIESTS OF THE LAwW: ROMAN LAW AND THE MAKING OF THE COMMON
LAW’s FIRST PROFESSIONALS 4-7, 82, 97, 240 (2019).
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unwritten, embodied in no particular text. Before 1480, a king’s justice, Thomas
Littleton, composed a law French treatise on English land law, New Tenures. He up-
dated and reorganized an old ragbag of chapters about different types of landholding
and transformed it into a brilliant multidimensional exposition of different estates
in land in order of duration, different services for land in order of status, different
ways of holding land jointly, and different ways of acquiring land. Written for his son,
his book was eagerly seized upon by young aspiring lawyers. It was one of the first
law books printed in England. Littleton cited very few Year Book cases in the book,
though later printers added more.

Although it has been hard for modern legal historians to accept, medieval English
courts were set up to avoid the elaboration of legal doctrine by judges. Judges presided
over a dispute resolution process that was designed to ensure that juries made all the
hard decisions. Judges themselves were not eager to make law. Year Book cases were
almost never cited as precedent in later Year Books. Instead, in nearly every Year Book
case, lawyers and judges posed hypothetical arguments and appealed to a common set
of assumptions. This set of shared assumptions, a loose oral consensus about what was
and was not agreed upon as law, was the unwritten common law. J.H. Baker set this
out well in The Law’s Two Bodies:

The conceptual framework which was handed on by tradition, whether or not it was
reflected in the reported cases in year books, is best described by the lawyers’ own
phrase, common erudition, common learning. ... The phrase was in use by the 1440s,
and we find the Latin communis opinio in earlier year books. “Erudition” is something
learned, acquired as a student. Presumably the whole body of common learning, as
an ideal conception, should have been comprehensive and coherent, like the learning
so neatly displayed in Littleton, in contrast with the mass of disjointed and heavily
abbreviated snippets jumbled up in the year books. Yet it would be a myth to sup-
pose that a complete corpus of coherent common-law doctrine ever reposed in all
the legal minds of the time.**

A W.B. Simpson encapsulated this older English conception of common law as “a
body of practices observed and ideas received” by lawyers and judges, which existed
“only in the sense that they are acted upon within the legal profession” rather than a
body of rules transmitted in particular decisions.*® It was much easier for a tightly knit
English legal profession to operate within this framework about which they all infor-
mally agreed, precisely because that agreement was never set down in writing. When
judges disagreed, they adjourned the case until either they came to a unanimous view
or the parties withdrew; settled, or died.

Sixteenth-century English lawyers were more insistent than their medieval prede-
cessors that their reports of cases contain the resolutions of the court, constituting
the reasons for their judgment. Sixteenth-century judges were more willing to decide
important cases by majority vote. Early in the reign of Henry VIII, lawyer Anthony

33 .H. BAKER, THE LAw’s Two BobIEs 67 (2001).
3% A.W.B. Simpson, The Common Law and Legal Theory, in OXFORD ESSAYS IN JURISPRUDENCE: SECOND
SERIES 77, 94 (1973).
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Fitzherbert, later one of Henry’s justices, performed the monumental task of col-
lecting 14,837 excerpts of Year Book cases dating from 1217 to 1505, sorting them
under 263 headings in 1,212 printed pages, an estimated 2.25 million words of law
French and Latin. La Graunde Abridgement was a testament to the importance that
English lawyers placed on their reports. When those trained in Roman law showed
off their bound volumes of written law, English lawyers could match them, at least
in volume, with Fitzherbert’s abridgement. The abridgement entries remained, how-
ever, in Baker’s words, “a mass of disjointed and heavily abbreviated snippets,” just
slightly better organized.® Fitzherbert had piled cases under headings in no discern-
ible order, more than nine hundred under a single heading “Writ” Abridgements like
Fitzherbert’s were larger, printed versions of commonplace books, which were manu-
scripts that many lawyers had kept as their own memory aids since the fifteenth cen-
tury, with similar sets of alphabetical headings under which they could note what they
read or heard in court. Story wrote disparagingly about “the dust and the cobwebs of
antiquated lore ... in the unfashionable pages of the Year Books,”® their “dry severity;”
and “the painful digestion” of the early abridgements.?”

Edward Coke, defender of the common law against the divine right of Stuart kings,
acquired instant authority for his thirteen volumes of Reports collected from 1600 to
1616 and four volumes of Institutes of the Laws of England, some not published until
after his death in 1634. With commanding authority, however, did not come orderly
exposition. Coke’s gloss on Littleton’s Tenures, the first volume of Coke’s Institutes,
hung Coke’s own rambling, stream-of-consciousness commentary upon every word
and phrase of Littleton’s lucid text. As Baker puts it, Coke was “constantly wandering
off at tangents,” “oblivious to the disorder, writing like a helpful old wizard anxious to
pass on all his secrets before he died, but not quite sure where to begin or end.”*8 Like
most aspiring lawyers, Story, when he began to read law, was “hurried at once onto the
intricate, crabbed, and obsolete learning of Coke on Littleton”* “I took it up, and after
trying it day after day with very little success, I sat myself down and wept bitterly. My
tears dropped down upon the book, and stained its pages.”*° In it, Story read that Coke
regarded Littleton’s text as “the most perfect and absolute work that was ever written
in any human science,”*! but the state in which Coke left this treatise in 1628 did not
present common law learning in a useful, accessible way.

A contemporary of Coke, Thomas Ashe, a briefless barrister at Gray’s Inn, pub-
lished his Promptuarie, ou Repertory Generall in 1614.*? This was a vast index to Year
Book cases, statutes, treatises, and early modern reports such as Coke’s. Unlike earlier
abridgements, Ashe listed only citations to these sources, not excerpts. Ashe put these
citations under 739 alphabetical main headings, far more than any abridgement, and

35 BAKER, supra note 33, at 67.

36 Story, Chancery Jurisdiction (1820), in Misc. WRITINGS, supra note 1, at 149.

37 Story, Value and Importance of Legal Studies (1829), in id. at 524.

38 J.H. BAKER, INTRODUCTION TO ENGLISH LEGAL HisToRry 200 (5th ed. 2019).

3 Story, Autobiography (1831), in M1sc. WRITINGS, supra note 1, at 19.

40 Id. at 20.

41 EpwARD COKE, THE FIRST PART OF THE INSTITUTES OF THE LAWS OF ENGLAND, OR, A COMMENTARY
oN LITTLETON [v] (5th ed. 1656) (preface).

42 THOMAS ASHE, PROMPTUARIE, OU REPERTORY GENERALL (1614) (Lawbook Exchange reprint,
2017) (with introduction by David J. Seipp).
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under at least 22,527 subheadings, all in law French, that further dissected and ana-
lyzed the subject matter of each of these main headings and cross-referenced each
other. Cross-references allowed multiple points of entry, leading eventually to a useful
list of citations. I estimate that Ashe listed 140,000 to 150,000 citations in all. This
finding aid was the only true, detailed index of early English common law.

Nevertheless, Ashe’s Promptuarie was never reprinted, very rarely mentioned
in print by any lawyer at the time or by scholars since. The wording of Ashe’s sub-
headings contributed to the work’s failure. Almost all were phrased in law French as
questions, and most ended with an equivocal “or not” One rarely finds among these
subheadings a definitive statement of law. Story, so widely read that he knew of “Ashe’s
Repertory; seemed offended in 1825 that Ashe “does nothing more than put one upon
inquiry, and condescends not to select a single proposition asserted by the cases*®
Ashe reflected an older, traditional view of English common law as a vast expanse
of open-ended questions, of possible arguments, clever distinctions, and potential
analogies.** From the standpoint of Ashe’s principal sources, the Year Books, and the
reasons these earliest law reporters created them, Ashe had it right. The sources Ashe
indexed simply did not lend themselves to the sort of orderly written compilation of
definitive law that Story envisaged two centuries later.

A modern Restatement puts in written form what are deemed settled points of
law, intended to be persuasive in themselves, and intended also to derive persuasive-
ness from the ALT’s authorship, through the reputation it has gained from previous
Restatements. Unlike ALT’s Restatements, Fitzherbert’s massive abridgement added
no new written formulations of law, but made it easier to cite the words of old cases.
Inclusion of a case in his abridgement did not enhance its underlying authority or
persuasiveness, even after Fitzherbert became a justice. Ashe deliberately avoided
stating any affirmative propositions of law in his massive index of early common law,
and his name would have added no persuasiveness or authority if he had. Closer to
the Restatement form, Coke ventured his own written formulations of English law,
and his overweening reputation among English lawyers served as its own recommen-
dation. But instead of striving for order and clarity, Coke seemed to delight in com-
plexity and disorder. He hinted at a universe of particular “nice” points of law that
could all be known, but perhaps only by him.

Another contemporary of Coke and Ashe, Francis Bacon, played the most enig-
matic role in this question of whether English common law could ever take written
form. He was either the originator and inspiration of later efforts to rationalize and
clarify English common law, or entirely irrelevant to them. Bacon was a lawyer fully
familiar with the same legal sources so profusely strewn by Coke and so exhaustively
indexed by Ashe. Throughout a thirty-year campaign to get a royal reward, first from
Elizabeth I and then from James I, to match his undoubted intellectual talents, Bacon

43 Story, Digests of the Common Law (1826), in Misc. WRITINGS, supra note 1, at 324-25.

44 In more recent times, controversy arose over whether the common law ideally consisted of a body of
rules (Story’s view) or whether it was much more open-ended (Ashe’s view). Gordon, supra note 26, at 458.
J.H. Baker seemed to agree with Story that even medieval lawyers must have imagined an ideal body of rules
and principles, BAKER, supra note 33, at 3, 68-69.
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repeatedly proposed, from 1593 to 1623, that he should be given resources to plan and
oversee a compilation of the laws of the realm.

The common law, he complained, “which is no text law;” was thereby “subject to
great uncertainties, and variety of opinion,” whereby judges had too much discretion,
and “the ignorant lawyer shrouds his ignorance of law in that doubts are so frequent
and many*®> The greatest benefit a monarch could confer on the kingdom, Bacon
wrote, would be that the many books of case reports might be “reduced to fewer vol-
umes and clearer resolutions”*® To that end, he urged that obsolete and repetitive
cases, those that merely posed idle queries, and those tediously, obscurely, or errone-
ously reported should all be eliminated,*” while judicial statements worth preserving
would be preserved verbatim.

The new writings of his own that Bacon sought to add were “maxims” of law that he
“gathered and extracted out of the harmony and congruity of cases, and are such as the
wisest and deepest sort of lawyers have in judgment and use, though they be not able
many times to express and set them down.”*8 Twenty-five of these he sent to Elizabeth
I, set forth in pithy Latin, followed by an English explanation “with a clear and per-
spicuous exposition; breaking them into cases, and opening their sense and use and
limiting them with distinctions; and sometimes showing the reasons above where-
upon they depend, and the affinity they have with other rules™® and with “their limits
and exclusions duly assigned”>® Bacon said he had another three hundred maxims
“made useful by good differences, amplifications, and limitations, warranted by good
authorities, and this not by raising up on quotations and references, but by discourse
and deducement in a just tractate.”” When Coke’s Reports and Bacon’s Maxims “shall
come to posterity; Bacon hoped there would be no question “who was the greater
lawyer”>2 No trace of these further maxims has survived, and none of his law reform
proposals was ever adopted.

Daniel Coquillette has noted that Bacon’s project “bears an uncanny resemblance
to modern restatements.”>* Judge Carl McGowan remarked at the ALTs fiftieth anni-
versary that Bacon’s maxims, with “each rule stated separately and followed by lengthy
explication and example,” anticipated by four hundred years “the best ALI manner.”>*
There are resemblances between Francis Bacon’s bids for royal patronage through law
reform and the work of the ALI, but not, I contend, a direct line of influence. Bacon’s
final plan, set out in Latin aphorisms in 1623, owed more to the model of the Roman
law Digest than to the needs of English common law. Bacon, like the author of the

5 FRANCIS BACON, A Proposition to his Majesty ... Touching the Compiling and Amendment of the Laws of
England (1616), in LAw TRACTs 5,9 (2d ed. 1741). T have cited Bacon’s words to sources known to have been
accessible in Joseph Story’s time.

46 16:2 WORKS OF BACON xvii, 1 (Basil Montagu ed., 1834), note CC to Life (1593 speech in Parliament).

47 1d.

48 BACON, The Maxims of the Law, in LAW TRACTS, supra note 45, at 30.

4 Id. at 34.

50 Id. at 30.

1 BAcoN, 1616 Proposition, supra note 45, at 12-13.

2 Id. at 13.

53 DANIEL R. COQUILLETTE, FRANCIS BAcON 101 (1992).

3 AL 50TH ANNIVERSARY VOLUME 285 (1973). Unlike the ALI enterprise, however, Bacon deliberately
left his maxims “distinct and disjointed,” so that the judicial mind could flit from one to another and put
them to uses quite different from their original purposes and applications. BACON, supra note 45, at 31.
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Glanvil treatise more than four centuries earlier, seemed embarrassed that in direct
comparison to Roman law, English common law remained unwritten. To produce this
new digest would be “heroical,” he wrote, and its authors would be “ranked among le-
gislators and the restorers of states.”>> Unlike Story, who in 1837 tolerated the prospect
of legislative enactment of a concise written text of common law as a necessary evil,
but would put interpretive rules in force to keep the result a part of the common law,
Bacon in 1623 regarded it as appropriate and desirable for the king and Parliament to
enact a compilation of the common law. He died in 1626, leaving only fragments of
the philosophical and legal systems he had imagined.

Why was Francis Bacon not the focus of attention as the originator of the
Restatement idea? Story had high regard for Bacon as a great philosopher, a genius
of the English Enlightenment, and as a literary stylist. Bacon’s Law Tracts, which in-
cluded the preface to his Maxims and his 1616 proposal to recompile England’s laws,
was on Story’s approved list of treatises.”® Story advised Harvard law students to inno-
vate in law “greatly but quietly, and by degrees scarce to be perceived,” quoting one of
Bacon's essays.>” But Story made no reference to Bacon nor copied any of his language
when he recommended an expert reduction of parts of American common law to
written texts.

Perhaps Story ignored Bacon’s proposals to clarify the common law because Story
was solidly part of a Whig tradition in Anglo-American law that had long sidelined
Bacon. In the great contest between absolute monarchy and the common law, Bacon
was on the wrong side. He could be suspected of a creeping Romanism unwelcome
to most common lawyers. Yet Bacon remained one of the most quotable legal au-
thors in bar association speeches, and his contributions to the ideas that went into
the ALI were noted by Judge Cardozo in 1924,°® Professor Goodhart in 1948,%° and
Judge McGowan in 1973.%% Bacon sought to eliminate those bits of the old law that
had ceased to be useful, in marked contrast to Coke, who cherished and celebrated the
complexity of law in all its particulars.

Between Bacon’s death and Story’s report, efforts continued in the direction of
writing the common law or replacing it with a written text. The lifting of press cen-
sorship from 1640 to 1660 allowed the printing of a strong outpouring of antilegalist
discontent that had probably always been roiling, but had been largely lost to history,
alongside the slow, technical, and expensive common law.®! Radical reformers sought
to uproot the common law entirely and replace it with a single book that would fit in
a pocket and could be understood by anyone.®> New England colonies, for a time,
did just this.®> William Sheppard, a lawyer allied to the Commonwealth cause, also

%5 De Augmentis, Aphorism 59, in 7 WORKS OF BACON 273 (1815 ed.). A later translation was “and re-
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thought he could reduce all of English law to “one plain, complete, and methodical
treatise or abridgment” to which all disputes would be referred, so that what was cur-
rently obscure in English law could become “clear and certain” and in accord with
natural law and reason. Sheppard would have this book “subscribe[d] for the settled
law” by the judges (suggesting that he was a more moderate reformer) and confirmed
by Parliament.®* He produced An Epitome of All the Common and Statutes Laws of This
Nation Now in Force (1656), dedicated to Cromwell, with over 1,100 pages digesting as
much of English law as he could, in English. After the Restoration, Sheppard was far
too associated with Cromwell and the regicides to have his broadest efforts be taken
seriously by lawyers.

Matthew Hale, a moderate law reformer during the Commonwealth and Chief
Justice from 1671, added an unsigned preface in 1668 to an abridgement by Henry
Rolle, one of his predecessors. Rolle’s abridgement had added analytic subheadings
like those pioneered by Ashe. In the preface, Hale wrote that the common laws of
England were “vast and comprehensive” and consisted “of infinite particulars.’®> Hale
wished for “some complete Corpus Juris Communis ... extracted out of the many
books of our English laws for the public use and for the contracting of the laws into
a narrower compass and method, at least for ordinary study.’*® This would require
“many industrious and judicious hands and heads to assist in it” over a long time.?’
Hale bemoaned that university graduates “not much acquainted with the study of the
common law of England” harbored a prejudice that the common law lacked “method,
order, and apt distributions” Showing that familiar defensiveness, he conceded that
those trained in Roman law considered their own written texts “much more method-
ical and orderly than the common law”*® He insisted, however, that the common law
too could be reduced “into a competent method, as to the general heads thereof” What
Hale seems to have had had in mind in this preface was not a single written text agreed
by the profession, but merely that “every student does or may easily form unto him-
self a general digestion of the law, accommodate[d] to his memory and use”® under
topic headings “like common boxes in which many particulars are placed” Roman
law, Hale said, did little more than this.”” What Hale described here were the old com-
monplace books still maintained by many lawyers, in which they jotted down points
of law under a conventional shared set of alphabetical headings. Nineteenth-century
versions of this organizing mode, often called digests, would continue this develop-
ment begun by the early abridgements.

Among writings found at Hale’s death was his own short Analysis of the Law, first
published in 1713 and later appended to his History of the Common Law. It was an at-
tempt to reduce “the several titles of the law into distribution and heads according to
an analytical method.” He confessed having failed in the first few tries, but thought it
“not altogether impossible” to reach “a tolerable method or distribution” He settled
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on rights, wrongs, and remedies as his main divisions of common law, although he
incorporated parts of the Roman divisions of law into persons, things, and actions. He
subdivided the civil part of the law into fifty-four sections, each an outline in two to
four pages. In another volume, published in 1736, he subdivided the criminal law and
treated it in detail. It is easy to see the progression from Hale’s analysis to Blackstone’s
division of his four volumes, published from 1765 to 1769, into rights of persons,
rights of things, private wrongs and public wrongs. Blackstone’s polite and mostly ad-
miring description of English law was not regarded in England as a comprehensive
reduction of the whole of common law to writing—far too much was left out—but in
the United States it might be regarded otherwise.

One Oxford student who attended Blackstones lectures, the basis for his
Commentaries, was Jeremy Bentham. Bentham thereafter devoted his life to re-
futing the nonsense he heard from Blackstone. For Bentham, only replacement of
the common law by a written, enacted code would suffice. Bentham wrote a letter to
President James Madison in 1811, and circulated it in 1817 to governors of the twenty
American states. Bentham’s letter excoriated the common law as a “shapeless mass
of merely conjectural and essentially uncognizable matter ... matter without mind,
work without an author;””! a “species of mock-law;"”? a “prodigious mass of rubbish,””?
“excrementitious matter;’”* “confused, indeterminate, inadequate, ill-adapted, and
inconsistent””® Yet after all this thundering, Bentham added that “the collection of
English reports of adjudged cases, on adding to them the abridgements and treatises,
by which a sort of order, such as it is, has been given to their contents” would be “a
stock of materials which is beyond all price” and “ready in hand ... to the composi-
tion of a complete body of law””¢ in the form of a code by the right drafter, that is,
Bentham, which would be enacted by a legislature. After war between their two coun-
tries ended, Madison politely declined.””

Bentham inspired fervent disciples in England and America, and provoked equally
fierce detractors. He started fights over codification that would continue throughout
the nineteenth century. Story, no Benthamite, tried to skirt carefully the drive
for codification, but the concerns he voiced in his 1837 report had been shared by
earlier American jurists. Zephaniah Swift, a congressman and later Chief Justice of
Connecticut, published A System of the Laws of the State of Connecticut in 1795. On its
first page he claimed that “no country is favored with a more perspicuous code” but
complained that “in no country is it more arduous and difficult to obtain a system-
atic understanding of the law.”’® It was “surrounded by such thick clouds of technical
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jargon and abstruse learning that it is inaccessible to the mass of the people” Swift
wanted to reform Connecticut law suitably for a republican form of government and
make it available to all.”

Story’s distinctive term “a code of the common law,” meaning doctrines reduced to
a concise and positive text approved by the legislature but “as a part of the common
law” and not as a code of statute law, may have been suggested by a very different and
older usage of that phrase in the first volume of New York Chancellor James Kent’s in-
fluential Commentaries on American Law, published in 1826. Describing “unwritten
or common law;” he wrote that a “great proportion of the rules and maxims, which
constitute the immense code of the common law, grew into use by gradual adoption
and received, from time to time, the sanction of the courts of justice, without any leg-
islative act or interference.”®® This “code” was not only unenacted, it was unwritten. It
was not any particular lawyer’s collection of rules and maxims, Kent wrote, but rather,
quoting Hale, it was “the wisdom, counsel, experience, and observation of many ages
of wise and observing men.”®! “The best evidence of the common law is to be found in
the decisions of the courts of justices’?

Kent shared Story’s worry that the explosion of law reports and treatises threatened
to overwhelm the legal profession of the 1820s.8% “The period anticipated by Lord
Bacon seems now to have arrived,” Kent wrote, and “a new digest of the whole body of
the American common law ..., rejecting everything that is obsolete and inapplicable
to our institutions, would be an immense public blessing”®* Kent thus meant “code of
common law” only in the sense of an imaginary code of timeless wisdom, which hark-
ened back to the lawyers’ oral consensus of premodern England, always incapable of
reduction to writing. Kent’s mention of a “new digest” at the end of this passage was
the already familiar sort of digest or treatise or abridgement by an individual compiler
such as Story or Swift or himself, offered as a guide to the law through the commercial
marketplace of law publishing. Story’s vision in 1837 was a very different one—a new
text produced by a team of experts designated, perhaps, by a legislature, but then left
as “part of the common law”

III. Post-Story: Writing the Unwritten Law

After Story’s report in 1837, each year American lawyers faced hundreds of new re-
ported decisions in their own states and thousands nationwide. Keeping track of the
enormous volume of case law or finding what was needed to answer any individual
question of law posed all the problems that Story had described in 1837, on an ever-
magnified scale. New proponents and opponents of codification continued to wage
state-by-state battles, and continued to elaborate their arguments.

7 Id. at 4.
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David Dudley Field began his efforts to codify New York law in 1839, and became
the most prominent and powerful advocate for codification in the United States.
Many in the legal profession passionately opposed his and other efforts toward codifi-
cation. Some opponents of codification, like Story, were happy to suggest written texts
of common law as acceptable solutions to the law’s uncertainty and inaccessibility,
so long as these were not enacted as codes by legislatures. Others opposed even this,
maintaining that the essence of the common law was that it must remain unwritten.

Memorable lines from the poet Tennyson about the difficulty of mastering “the
lawless science of our law, that codeless myriad of precedent, that wilderness of single
instances”> were widely quoted by proponents of codification, but could be met by
opponents’ insistence that the essence of the common law method lay in this very
feature of the common law. On this view, the decision of every new case should draw
upon everything, all previous decided cases and all the inchoate, unarticulated prin-
ciples behind them, unmediated by the scribblings of any meddling text writer. In
1870, Boston lawyer Oliver Wendell Holmes Jr. quoted T.E. Holland’s remark that “the
old-fashioned English lawyer’s idea of a satisfactory body of law was a chaos with a full
index86

Earlier that same year Holmes published his first scholarly article, unsigned, in
which he made his case against codification. He thought “a philosophically arranged
corpus juris, “a connected publication of the whole of the law;” would be possible, but
it would require the coordination of more than one author, perhaps at government ex-
pense. The importance of such a “well-arranged body of the law;” Holmes considered,
“cannot be overrated,” so long as it was “made and expressed in language sanctioned
by the assent of courts, or tested by the scrutiny of a committee of lawyers,” and so long
as “the code is not law,” but was “only intended to declare the judicial rule,” “a mere
text-book recommended by the government as containing all at present known on the
subject”®” Here Holmes joined Story in the wish for something better than English
lawyers’ chaos with a full index, but rather a nonstatutory written formulation of
common law, intended to persuade courts and lawyers of its reliability and usefulness.

Beginning in the 1880s, many of the lawyers most active in bar associations,
founders of large law firms, along with academics from the growing number of law
schools and prominent judges joined a public debate about codification and the na-
ture of the common law. Had they not been spurred on by the relentless efforts of
Field through nearly fifty years of agitation for his codes, these grandees of the legal
profession would almost certainly not have taken time from their busy careers to ad-
dress such extremely broad matters as the nature of common law and the future of the
American legal system. And without this ferment of agitation about the common law,
the path of least resistance would have been to let commercial legal publishers address
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the growing difficulties that American lawyers faced in finding their law. There might
have been no ALL

Frederic Coudert, eldest of the brothers whose New York firm was then one of the
largest in the country, wrote in 1893 that Edward Coke “would have regarded with
abhorrence the attempt to imprison the common law in a dungeon of epigrams and
to substitute treacherous and insufficient words for living principles”® This same
anti-codification preference for principles over words was given much fuller support
and explanation in the pamphlets and speeches of James C. Carter, another leading
New York lawyer and founder of the firm that became Carter, Ledyard, and Milburn.
Beginning in 1884 in a report to the New York City bar and continuing in works pub-
lished in 1889, 1890, and 1907,% Carter gave the name “unwritten law” to the whole
field of private law and identified “written law” as the form appropriate only to public
law. Private law applied “a national standard or ideal of justice to human affairs”
through “unwritten rules sanctioned by the courts” Until particular facts were found
by a court and matched to those of a prior precedent or otherwise resolved, the law as
to these facts was necessarily “uncertain”® But this was a feature of the common law,
in Carter’s mind, not a defect.

Rules of law written by judges in their decisions of cases, Carter explained, were
“provisional” only, applied to the particular facts of that case, and subject always to
modification and adaptation in future cases “as justice or expediency may dictate”*!
Judges should not presume to pronounce what rules would be followed in cases not
before them. Even when deciding an entirely new case, the judge’s role was “to apply
the existing standard of justice” to the new fact situation, “by ascertaining the conclu-
sion to which right reason, aided by rules already established, leads.”®* “The unwritten
law, bound by no rigid form of words, ... can address itself without embarrassment to
the simple office of applying the standard of justice to the particular case?

The common law, Carter noted, had not been “set down in any book in orderly
and scientific form, but must be gathered piecemeal from a vast mass of judicial deci-
sions upon particular cases”** This was a cause of serious complaint, he added, only
among professors of law, whose duty was to teach it and lecture about it, not among
lawyers and judges. If human affairs were “regulated by a wise and cultivated body
of legal rules” that could be learned by the legal profession sufficiently to enable it to
give “trustworthy advice and guidance,” then “the mere circumstance that such rules
cannot be found set down in words and arranged in orderly and systematic form is

not, of itself, a very serious matter.”*®
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When law was set down in words, Carter wrote, then disputes became “about
words.” “The question of what is right or wrong, just or unjust, is irrelevant and out of
place. The only question is what has been written” When courts administered the un-
written law, on the other hand, they applied “the national standard of justice ... some-
thing which cannot be embodied in written rule, or set down in any form of words.
This was something judges knew and felt based on the totality of their familiarity with
the law, morality, and culture of the community of which they were a part. Their judg-
ments were scrutinized by the profession, the public, and the press.®® Unless state-by-
state codification interfered, Carter predicted, the states” judiciaries would eventually
“approach to unity” because right, reason, and justice were everywhere the same
and the “reciprocal influence of the intellectual and legal cultures of independent
states ... tends to bring all private law to a unity””

If Carter’s main line of arguments supported the notion that common law could
not and should not be written down, he switched course in the middle of his report to
sound more like Story in 1837 or Holmes in 1870. Carter recommended that “some
competent hand or hands should be found who would compose a correct treatise
upon the whole body of law, in which all the knowledge relating to it should be ar-
ranged in a concise, scientific and orderly form.” He immediately added that this new
treatise would “not require legislation,” and in fact, “legislation is wholly out of place”
for such a work, as outlandish as a legislature enacting an authoritative treatise on
chemistry.”® Roman jurists had never asked for their writings to have the force of stat-
utes,” and “[a]ll that has ever been done in the way of reducing the body of our own
law to a concise, scientific, and orderly system has been accomplished, not by legisla-
tive intervention, but by individual genius and labor. All that shall ever be achieved in
this direction,” he predicted, “will be the fruit of the same species of effort” True law
stood not because of binding force but “by reason of the inherent power of truth itself
when once clearly exposed to intellectual recognition”!% In a passage that would be
often quoted in the first two decades of the twentieth century, Carter wrote in 1884:

[A] statement in the manner of a digest, and in analytical and systematic form of the
whole unwritten law, expressed in accurate, scientific language ... would, by facili-
tating, save labor.!%!

Such a work, well executed, would be the vade mecum of every lawyer and judge. It
would be the one indispensable tool of his art. Fortune and fame sufficient to satisfy
any measure of avarice would be the sure reward of the man or the men who should
succeed in conferring such a boon upon his fellows.... [S]tatutory enactment would
not, in any degree, be necessary to its value. It could proudly dispense with any legis-
lative sanction whatever.1%?
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Again, the foreshadowing of the aims and ambitions of the ALI comes through in such
a passage.

Carter was the primary opponent of codification in New York and in the nation,
and his views have engaged the interest of legal historians more than a century after
his death. He can be seen as ferociously conservative, harshly critical of any legislation
straying into the domain of private law. Some of his ideas about the common law, such
as his denial that judges ever “make law;” seem quaint today. Aniceto Masferrer has
shown that Carter’s characterizations of Field’s code and of European experience with
codes were unfair and misleading.!% But as Lewis Grossman has pointed out, there is
much in Carter’s description of how judges decided cases that seems to have run con-
trary to the formalist orthodoxy of his times and to have anticipated the legal realists
of decades later.!%*

Another notable lawyer of Carter’s time, John E Dillon, formerly an Iowa judge,
then in practice in New York and teaching at Columbia and Yale, joined in the de-
bate and popularized the term “restatement” to describe what should be done to the
whole of the law or large parts of it. Dillon told the American Bar Association (ABA)
in 1886 and the Academy of Political Science in 1887 that there would come a stage
in legal history when “laws become ‘so voluminous and vast’ that an authoritative and
systematic recompilation or restatement of them” became necessary “to the end that
they may be accessible . .. to those whose business it is to advise concerning them, and
to those whose duty it is to administer and apply them.... Our judiciary law, which
embraces that of England, now runs back through six centuries, without revision or
authoritative restatement.”!% Dillon tried to avoid taking sides on the heated issue of
codification, but his word “authoritative” seems to imply statutory force. In any case
he recommended “the composition” from case reports “of a complete body of law” all
of which would be cast “into a new mould and into a new arrangement based upon
logical principles rather than the usual existing divisions and titles in the law. This is
the ideal code of the future ... the sound and true solution of the difficulties that con-
front us” He expected it would happen in the next fifty years.!% And in 1894, Dillon
wrote that “the work of jurists and legislators during the next century will be pre-
eminently the work of systematic restatement, probably in sections, of the body of our
jurisprudence. Call it a code, or what you will, this work must be done”*%

Justice Holmes said in 1886 at Harvard, “The law has got to be stated over again,”
so that “in fifty years we shall have it in a form of which no man could have dreamed
fifty years ago”!%® He said in 1897 at Boston University, “It is a great mistake to be
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frightened by the ever-increasing number of reports. The reports of a given jurisdic-
tion in the course of a generation take up pretty much the whole body of the law and
restate it from the present point of view. We could reconstruct the corpus from them
if all that went before were burned”1% In Holmes’s use of the term, “restatement” of
the law was what judges did in every written decision.!!° Dillon considered “essential”
all ten thousand volumes of accumulated case reports, while Holmes seemed to have
been willing to pitch all but the newest few hundred volumes into the furnace.

Another set of actors in this post-Story story leading up to the Restatements were
the commercial enterprises supplying those case reports to America’s lawyers. In 1876,
John B. West in St. Paul began selling excerpts of Minnesota state court opinions well
before bound volumes from the official state reporters appeared. He quickly shifted to
full texts of opinions and just as quickly expanded to several neighboring states in a
Northwestern Reporter. By 1887, West Publishing had a Federal Reporter and seven
regional reporters in a national reporting system covering the entire country, with a
uniform format and rapid delivery of advance sheets to customers.!!! West had many
competitors, protected its copyrights vigorously against them, drove some out of busi-
ness, and acquired others. Two competitors, Lawyer’s Co-Operative Publishing Co. of
Rochester, New York, and Bancroft-Whitney of San Francisco, offered the profession
their alternative of selective reporting only of the “significant” state court decisions,
omitting those of mere local interest, with winnowing done by the publisher’s edito-
rial staff. West, in contrast, printed every case deemed by the state courts worthy of
publication,'!? including those Lawyer’s Co-op considered “repetitive, irrelevant, and
precedentially valueless.”!!? Lawyers voted with their pocketbooks in favor of West’s
all-inclusive reporting. As Story observed in 1837, any case might contain a point that
could someday tip the balance in some future courtroom argument, and Coke had
said much the same in 1628.114 So lawyers felt the need to have access to them all. But
how could they find what they were looking for?

Nineteenth-century lawyers relied on digests to get access to all the cases they
might need in their work. State courts’ official reporters added headnotes when they
issued opinions, and West included these along with indexing. Before West entered
the field, a number of east coast law publishers began publishing digests, successors to
the abridgements of Fitzherbert, Rolle, and others in England. In sets of alphabetical
or logically sequenced topics, usually with analytical subdivisions within each topic,
American digest-makers used the court’s headnotes or compiled their own brief state-
ments of points of law decided by courts, with citations so that lawyers could find
the full opinions.!’> Nathan Dane’s General Digest and Abridgement of American Law
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(1823-1829) was profitable enough for Dane to donate a professorship for Story at
Harvard.!16

The most famous digesters of American law after Dane were brothers Benjamin
and Austin Abbott. Begun in 1860, their digest of New York cases and statutes from
1794 onward was widely acknowledged far superior to any previous work of the kind.
Austin kept up Abbott’s New York Digest, updating it with new cases every year, and
that enterprise survives today as West’s New York Digest 4th. Benjamin Abbott next
took up in 1867 a National Digest of federal law. In 1870, he began a new series of an
established venture published by Little, Brown & Co. in Boston since 1847, a United
States Digest of all state and federal court decisions since 1790. Starting by com-
paring the various treatises, the Abbotts spent several years drawing up outlines of
every branch of law, noting what was included within each topic and what excluded.
Theirs were more extensive analyses of the law than any earlier or competing digest
or abridgement.!’” Benjamin Abbott explained that his ten overarching categories
for the United States Digest—persons, corporations, property, contracts, wrongs,
crimes, remedies, evidence, and government—were divided and subdivided down
to the level of specific topics under which a paragraph for each decided case would
be included.!®

West Publishing Co. acquired Abbotts United States Digest from Little, Brown in
1889 and renamed it American Digest from 1890 onward. It also hired John A. Mallory,
editor of a competing Complete Digest, to continue and build on Abbott’s improve-
ments in law digesting. West introduced numbering of its 65,000 sections under 430
topics within seven broad categories, all settled upon by Abbott and Mallory, scope
notes, and cross-references. It developed its trademark key symbol, and marketed
very heavily the West Key Number system, starting in 1909.

West advertised: “Every point in every case will be keyed to the American Digest
System, connected automatically and immediately by a simple and positive anno-
tation with all past and future decisions on the same point” Key numbers, such as
Negligence § 42 or Homicide § 142 “point out the topic and section in the American
Digest System where complete lists of authorities may be secured and the latest cases
always found” “The Key-Number Annotation is permanent, perpetual, and always up
to date, ... keeps pace with the decisions. Used exclusively in the National Reporter
System and the American Digest System.” “Through this orderly arrangement every
case becomes available when needed as an authority in your daily practice” It was “the
greatest labor saying device ever devised to relieve the overworked lawyer from the
drudgery of case hunting” and would “conserve your time, your nervous energy, and
your money, and will enable you to ‘get there’ with the authorities” “Our Reporters
become more valuable as they get older, as their annotations then make available
thousands of cases in point which were not yet decided when the Reporters were pub-
lished” “The only perfect system by which a lawyer can use the latest case as an index
to all earlier cases on the same point” Uniform, permanent Key numbers would lead,

116 Erwin C. Surrency, review of Sutherland, The Law at Harvard, 13 Am. J. LEG. HIST. 91, 91-92 (1969).
117 SURRENCY, supra note 111, at 115-16.
118 Benjamin Vaughan Abbott, Uniform Indexes, 22 ALBANY L.J. 179-80 (1880).
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through the fifty-volume Century Digest (1897-1904), back to all previous American
cases beginning with 1658. All this for only $4 a year for monthly digest updates.!”

West realized the power of making its key number system dominant within the legal
profession, as it had done with its national reporter system. This meant not keeping it
“exclusive” to West publications. With encouragement from the ABA, West licensed
its key number indexing system to nearly every independently published state di-
gest.!?0 It also invited treatise and textbook writers to include West key numbers, so
that readers could be led to all past and future cases making the same point. One of
the difficulties that Story depicted in 1837, the hopeless searching through thousands
of case reports for relevant cases, was made much easier for lawyers by means of these
digests. West provided a single nationwide system so that lawyers would not have to
learn the indexing choices of different compilers. As Frederick Hicks commented in
1923, “the multiplicity of decided cases” meant that “the common law would long
ago have broken down” if not for West’s finding aids.!*! Many late twentieth-century
critics thought that West also put a circa 1880 straitjacket on the searchable topics by
which law could be imagined.!*? The company was understandably slow and sparing
in introducing new topics to its permanent, uniform system. Lawyers in the early
twentieth century were dubious that West’s hired employees had the requisite legal
acumen to encapsulate holdings of judicial decisions accurately and to slot them cor-
rectly in the appropriate pigeonholes. The words of headnote writers were imperfect
guides, and researchers still had to read aggregated paragraphs case by case, but some
of the difficulty of finding which cases to read in full had been alleviated. Market forces
had given U.S. lawyers a reporting system that provided everything, and a digesting
system that gave them a standardized way of finding them.

With law publishing dominated by a single commercial competitor, and active pro-
fessional bar associations joined by an Association of American Law Schools in 1900,
the stage was set for a final episode that moved Story’s dream of an expert, well-vetted
but nonstatutory written statement of common law to its moment of realization in
1923. This episode started in 1888 with a letter from Henry Terry, a New York lawyer
teaching law in Japan, to the ABA, urging that it seek proposals for a “complete sci-
entific arrangement of the whole body” of the law, “generally accepted by the courts,
the bar and the writers of treatises and digests, and in that sense authoritative.”!?* The
ABA set up a special committee on classification of law that would last until 1925.
Terry had his own proposed classification of all of law, but so did James DeWitt
Andrews, a Chicago lawyer and legal author who moved his practice to New York
in 1903. Andrews chaired the ABA committee from 1901 to 1908, launched a major

119 Advertisements from 1909 and 1910 issues of Law and Commerce, National Corporation Reporter,
and West Publishing Company’s Docket. In 1912 West’s descriptive word index invited lawyers to match the
facts of their case to any previously decided case.

120 SURRENCY, supra note 111, at 123-24.

121 FrepERICK C. HICKS, MATERIALS AND METHODS OF LEGAL RESEARCH WITH BIBLIOGRAPHICAL
MANUAL 251 (1923).

122 Views of Berring, Katsh, Delgado, Stefancic, and others are well summarized in Richard A. Danner,
Legal Information and the Development of American Law: Writings on the Form and Structure of the
Published Law, DUKE L. SCH. FAC. SCHOLARSHIP SERIES, paper 84 (2007).

123 Letter from Henry T. Terry, Aug. 1888, in 12 ANN. REP. A.B.A. 9, 19 (1888) (report of secretary
Edward Hinckley).
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effort in 1910 to organize a joint effort of top legal scholars, lawyers, and judges to
compile a Corpus Juris embodying all of American law, and established in 1913 an
American Academy of Jurisprudence with eminent members to pursue this project
jointly with the ABA.124

Andrews and his supporters, among them Philadelphia lawyer Lucius Hugh
Alexander, proposed their Corpus Juris as a superior alternative to existing treatises,
commercial digests, and West’s system of arrangement and analysis of the law, whose
employees they considered second- or third-rate. They envisioned highly central-
ized executive and editorial control over the large group of experts who would do the
writing. Advisory groups consisting of recognized experts in each field would thor-
oughly examine and revise drafts. They importuned every notable judge, law school
dean, and bar leader in the country for endorsements, which they publicized.

Andrews published his views in the Yale Law Journal.'?> Dean John H. Wigmore of
Northwestern, though exactly the sort of eminent ally Andrews and his group sought,
did everything he could to squelch this proposal. He wrote in “forceful dissent” that
Andrews’s idea was “untimely” in 1910 because just then U.S. law was in flux, “passing
through a period of radical changes,” “unsound” because fifty independent sovereign
bodies of common law varied at many points, and “futile” because there were not
enough scholars equal to the task.!?® Andrews fought on and started to organize his
American Academy of Jurisprudence to make a “scientific and concise statement of
the entire body of American law.”'?’

Leader of the bar and former Secretary of State Elihu Root gave the restatement
idea a boost in his ABA presidential address in 1916, by endorsing lawyers who had
been “urging the organization of a definite and specific movement for the restatement
of our law, for a new American Corpus Juris Civilis. They are quite right. It ought to be
done”?8 Part of Root’s message in 1916 was that practitioners, not academics, should
do this work. This was probably because the Association of American Law Schools
just a year before had set up a committee on a center for law and jurisprudence. In
1922, that committee would call for another committee on the establishment of a

124 See Richard A. Danner, James DeWitt Andrews: Classifying the Law in the Early 20th Century, 36
LEGAL REFERENCE SERVICES Q. 113,116, 121-55 (2017).

125 Tames DeWitt Andrews, The Next Great Step in Jurisprudence, 19 YALE L.J. 485 (1910).

126 Letter from John H. Wigmore, 22 GREEN BaG 428, 428 (1910).

127" Movement for Uniform Laws, WicHITA DAILY TiMEs, Dec. 15, 1911, at 9. Doubts about this Academy
of Jurisprudence may have moved the AALS to explore establishment of a “national center for study of
law and jurisprudence” in 1915, 15 A.A.L.S. Proc. 23, 30-31 (1915), and a “juristic center” in 1916, 16
id. at 180, 181-82 (1916), sometimes also called an “academy of legal science,” 8 A.B.A. J. 393, 395 (1922),
and an “organization for the improvement of law” in 1922, 19 A.A.L.S. Proc. 37, 38 (1922), and for Judge
Cardozo to call for a “ministry of justice” in 1921, A Ministry of Justice, 35 HARv. L. REv. 113, 117 (1921), to
provide “restatement” intended to “stimulate and free” judges. It seems that “American law institute” might
have been one of the few word combinations still unused in 1923, although an “American Institute of Law;”
a correspondence school, was founded by the American Law Book Co. in New York in 1909 under the
deanship of Charles Hepburn, secretary of the ABA section of legal education. Charles M. Hepburn, A New
Development in Legal Education, 2 AM. L. ScH. NEws 285, 285-88, 302 (1909). He reported to the ABA that
it lasted only one year. 41 Proc. A.B.A. 412,430 (1918).

128 Elihu Root, Address of the President, 30 ANN. ReP. A.B.A. 355, 365 (1916). Root had struck a some-
what different note speaking to the New York State Bar Association in 1911, that “restating settled law in
new forms” by judges in their written opinions, “however well it is done, complicates rather than simplifies
the administration of law.” The Reform of Procedure, 23 GREEN BaG 111, 118 (1911).
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permanent organization for the improvement of the law, which in turn led directly
to the creation of the ALI. The ABA set up a second committee on classification and
restatement of the law in 1917, but they reported in 1919 that any effort toward re-
statement would be premature. Andrews was still trying to organize something he
was now calling a Codex Library, but the ABA withdrew all support from his project
in 1923 and instead backed the newly formed ALL!? What brought together the ABA
and leading law school deans in 1923, more than anything else, might have been their
shared perception that James DeWitt Andrews and his Academy of Jurisprudence
should not be entrusted with the task of classifying and restating American law.

Since it was first mentioned by Dillon in 1886 and particularly from 1914 onward,
the word “restatement” had grown increasingly prominent in the dialogue of codi-
fiers, classifiers, and law reformers. It was a word sufficiently imprecise to paper over
the sharp differences between conservative bar association stalwarts, Langdellian
formalists such as Joseph Beale, progressive reformers led by Roscoe Pound, and
proto-realist successors of Wesley N. Hohfeld. The ALT’s guiding spirit, University
of Pennsylvania Dean William Draper Lewis, secured the backing of Elihu Root, en-
suring not only support of the organized bar but also substantial seed money from the
Carnegie Foundation, for an ALI in which the work of drafting would be borne prin-
cipally by law professors with input at every stage from practitioners and judges.!*

IV. Conclusion

Joseph Story is at the center in this account of the long development of an idea that the
common law could be written down in an influential but nonstatutory form. Story’s
deep knowledge of the history of English common law reached back to centuries in
which it would have been unthinkable among English lawyers and judges to want or
expect a single written text of their amorphous consensus set of rules, practices, and
guiding principles. The common law was in their collective heads, and that’s where it
should stay.

Succeeding generations were more willing to search through the published reports
of arguments and judgments, until by Story’s time the accumulation of case reports
seemed too cumbersome for lawyers to endure. Nevertheless, even fifty years after
Story’s 1837 report, with tens of thousands more decisions added to the mix, prom-
inent lawyers still insisted that American common law must remain essentially “un-
written” Judges could decide each new dispute based on their general awareness of
the body of previous decisions, with the prior cases that contending counsel brought
to their attention, and with the results of the judges’ own research. Commercial law
publishers helped the profession feel that even though they could not possibly read
every new case decision, they could, at a manageable price, find the ones they needed
from the vast library of volumes. For most American lawyers, codification was a step
too far.

129 Danner, supra note 124, at 146-55.
130 N.E.H. Hull, Restatement and Reform: A New Perspective on the Origins of the American Law Institute,
8 LAw & HisT. REV. 55, 74-76 (1990).
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Story’s elegant solution was to thread the needle. A collective, focused effort by just
the sort of eminent practitioners, judges, and law teachers whom a well-advised leg-
islature would select to draft a code should work together and arrive at an agreed text
on so much of the common law as appeared to have reached some settled consensus
about what it was or should be. Such a text’s authority would depend entirely on its
persuasiveness as advice to judges and the legal profession, not at all on statutory en-
actment. The ALI Restatements have sought to embody Story’s vision.

Jeremy Bentham would have had none of this. He made it clear that he wanted to re-
place the common law. Later proponents of codification always had to answer accusa-
tions that they, like Bentham, wanted to supplant entirely the tradition and system
of the good old common law. Story wanted to save the common law, to save it from
its own shortcomings. The ALI has done more than any other organization of which
I am aware to keep the common law of the United States more clear, more unified,
and more humane. I hope that this prequel to the storied history of the ALI—a pre-
quel storied in its own way—begins to explain why the work of restating the common
law has been so necessary, was so long seen to be necessary, and why nevertheless it
was put off for so long. I hope this helps to make the case that, whether or not the past
century of Restatements have been the most perfect and absolute work that was ever
written in any human science, whether or not they have preserved and unified our na-
tional common law, American law is better with the ALI than without it.



3
The Work of the American Law Institute
in Historical Context

Kenneth S. Abraham and G. Edward White

I. Introduction

This chapter examines the intellectual and social contexts in which the ALI has op-
erated and how they have influenced the course the ALI and its projects have taken,
during the 100 years of its history. Our aim is to situate the central preoccupations
of the ALI at various times in the larger culture of the American legal profession and
the social forces that influence American law. From its origins, the ALI has been a
self-consciously elite organization, operating under the premise that a collection
of distinguished individuals drawn from the practicing bar, the judiciary, and the
legal academy can make significant contributions to the growth and development of
American law. But despite that stance, the AL has not been free from pressures eman-
ating from the broader legal profession and, beyond that, from American society as a
whole. Indeed, one of the themes of this chapter is the ALT’s inability, despite its strong
commitment to professional independence from outside influences in its mission
to improve the state of American law, to be completely immune to those pressures,
which—especially during the last fifty years—have regularly affected its work.

II. Intellectual Origins

On February 23, 1923, a group of judges, practicing lawyers, and law professors met
in Washington, D.C,, to hear a report of a committee established by the Association
of American Law Schools a year earlier.! The committee recommended the establish-
ment of a “Permanent Organization for the Improvement of the Law;” to be called
the “American Law Institute.”> The formation of that organization was in response
to a perceived “general dissatisfaction with the administration of justice,” which was

! The AALS meeting which voted to create the committee was held in December 1921, and the committee
came into being in May 1922. 1 PROCEEDINGS OF THE AMERICAN LAW INSTITUTE 2-3 (1923). With the ex-
ception of Council Minutes, which are deposited in the archives of the ALI and on file with the authors,
the ALI documents we cite in this chapter, including the PROCEEDINGsS, cited supra, are available in the
HeinOnline “American Law Institute Library,” mainly in the “Restatements and Principles;” “Codifications
and Studies,” and “Special Publications” subdirectories. We will not encumber footnotes, however, with
HeinOnline references. For more on the founding, see N.E.H. Hull, Restatement and Reform: A New
Perspective on the Origins of the American Law Institute, 8 LAwW & HIsT. REV. 55, 74 (1990).

2 1 PROCEEDINGS OF THE AMERICAN LAW INSTITUTE, supra note 1, at 1.
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thought to “breed ... disrespect for law.”® That dissatisfaction was associated with
“[t]wo chief defects in American law ... its uncertainty and its complexity.*

A portion of the report was devoted to analyzing the sources of uncertainty
and complexity in greater detail,” but an introductory section summarized them.
“Uncertainty” was associated with “lack of agreement among the members of the legal
profession on the fundamental principles of the common law, lack of precision in the
use of legal terms, conflicting and badly drawn statutory provisions, attempts to dis-
tinguished between two cases in which the facts present no distinction in the legal
principle applicable, the great volume of recorded decisions, the ignorance of judges
and lawyers and the number and nature of novel legal cases” “Complexity” was asso-
ciated with “the complexity of the conditions of life, the lack of systematic develop-
ment of the law, and the unnecessary multiplication of administrative provisions.”®

The committee report concluded that “lack of agreement among lawyers con-
cerning the fundamental principles of the common law” was “the most potent cause
of uncertainty,” and that complexity primarily manifested itself in “the unnecessary
and harmful variation in the law of the different states” and “the lack of precision in
the use of legal terms”” “Fortunately;” the report concluded, “these two causes of un-
certainty and complexity are precisely those over which the legal profession has the
greatest control.” The fact that “lawyers have so far failed to appreciate the extent of the
resulting evil, or to recognize the responsibility of the profession to improve condi-
tions” was “the sole reason why today these defects loom so large.”®

The solution, the report argued, was to undertake the “restatement” of the fields of
the common law. A Restatement was to differ from existing compilations, encyclope-
dias, and treatises addressing common law subjects. Encyclopedias were mere sum-
maries of the decisions of courts, and to a limited extent of statutes, without an effort
to “point out conflicts and uncertainties that do not lie on the surface,” or “to make a
critical analysis of the law;” or “to enter upon a learned discussion of what is or ought
to be the law” The same could be said of most treatises, where “the author’s point of
approach is usually that of a photographer, “placing before the reader the law as an-
nounced by the courts” without adding any “critical” or “constructive” comments
about its content.”

The Restatements the committee contemplated were to be different. They were “not
only to ... help make certain much of which is now uncertain and to simplify un-
necessary complexities” but also “to promote those changes which will tend better
to adapt the laws to the needs of life” Restatements were to be “analytical,” “critical,”
and “constructive” “Analytical” meant “a division of topics based on a definite clas-
sification of the law that was the result of thorough study by a group of individuals

qualified by their studies and their intellectual attainments” “Critical” meant that the
“reason for the law as it is should be set forth,” or “where it is uncertain the reasons for

3d.
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7 Id. at 10.

8 Id. at11-12.
9 Id. at 12-13.
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each suggested solution of the problem should be carefully considered “by means of
“a thorough examination of legal theory” And by “constructive,” the committee report
meant to convey that the Restatements “should also take account of situations not yet
discussed by courts or dealt with by legislatures but which are likely to cause litigation
in the future!?

The committee report then turned to the form of Restatements. They were to be
composed of statements of “principles of law;’ comparable to statutory provisions but
less detailed, accompanied by “discussion of legal problems, authorities, and reasons”
associated with the principles.!! The latter discussion was to be separated from the
portions of Restatements setting forth legal principles and was to “contain a complete
citation of authorities, decisions, treatises, and articles!?

Restatements were not expected to be adopted as statutes by state legislatures, or
if they were, with the “proviso that they shall have the force of principles enunciated
as the basis of decisions of the highest court of the state, the courts having power to
declare modifications and exceptions.”!* The committee had a “reasonable assurance”
that a Restatement’s promulgation of principles in a common law field would “be
given by courts ... approximately such authority as is now afforded a prior decision of
the highest court of the jurisdiction”!*

The last topics addressed by the committee report (other than an estimate of the
costs of undertaking Restatements)'> were the selection of individuals to be engaged
in producing Restatement volumes and the process by which those volumes would be
produced. Those individuals were initially called Reporters and Critics for individual
Restatements. Those individuals had already been designated (all of them being
members of the commiittee itself), and additional discussions between Reporters and
Critics took place in the summer and fall of 1922.16 Initially conflict of laws, torts (per-
haps first concentrating on negligence), and business associations were chosen as the
common law fields first signaled out as desirous of restatement. Conflict of laws was
described as a subject in which “[g]reat confusion exist[ed]” “Torts” was character-
ized as having “developed unsystematically and ... therefore full of the evil of uncer-
tainty,” particularly with respect to negligence, where “the over-elaboration of rules
pertaining to what constitutes due care has unnecessarily complicated the law and
made a new emphasis on simply fundamental principles important” And the law of
business corporations was also uncertain because of “confusion and conflict in regard
to the legal character of the [business] association,” and “real differences of opinion as
to the correct statement of the fundamental principles applicable to the solution of the
more difficult problems presented.”!”

In considering the process by which Restatements in those three subjects should
be produced, the committee noted the experiences of the National Conference of

10 Id. at 14-15.
1 Id. at 19.

12 1d. at 21-22.
13 Id. at 24.

14 1d. at 25.

15 Id. at 57-63.
16 Id. at 3.

17 Id. at 45.
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Commissioners on Uniform State Laws, which had been in existence since the last
decade of the nineteenth century. The process by which uniform state laws were en-
acted, although more elaborate than the one endorsed by the committee, emphasized
“the combination of three stages”: the “appointment of one person” to be responsible
for “the production of a definite draft”; the “submission of this draft to a group of ex-
perts on the subject, the experts having authority to make any change no matter how
extensive’; and “the submission by the experts of a statement of law satisfactory to
them to a larger body of judges, lawyers, and law teachers, who taken as a whole repre-
sent wide and varied experience’!8

As the process for producing Restatements evolved in the ALI, it would consist of
a fourth stage. Reporters would submit tentative drafts to their Advisers, who would
suggest revisions, and revised drafts would then be submitted to the ALT’s Council,
defined by the committee report as a body of twenty-one persons having “full power
of management” of the ALT’s affairs, with the proviso that “any legal work done under
the direction of the Institute, before being published as an official publication of the
Institute, should be submitted to a meeting of members ... for their several criticisms
or expressions of opinions”’!? The committee report did not specify how large that
membership should be, but recommended that, in addition to the Chief Justice and
Associate Justices of the Supreme Court of the United States, the senior judge of each
of the federal Circuit Courts of Appeal, the chief judges of all the highest courts of each
state, the deans of each law school belonging to the AALS, and various other officials
of legal organizations and law societies, “between one and two hundred other persons
selected because of their high professional standing and their known interest in con-
structive work for the improvement of the law” should be invited to the February 23,
1923, meeting.?’

The committee also stated some guidelines for selecting Reporters and Advisers for
Restatements. It anticipated that initially there would be three Reporters and three
“committees of experts,” to be composed of “at least five and not more than ten per-
sons?! It also anticipated that “the reporters and experts will be drawn mainly from
the faculties of the law schools,” although it added that it would be “most desirable”
for persons from other sectors of the legal profession to serve on the committees re-
viewing drafts of Restatements.*?

The committee producing the report which resulted in the creation of the ALI at
the February 23, 1923, meeting was composed of some of the most visible members
of the early twentieth-century legal profession. Among the judicial members of the
committee were Benjamin Cardozo, Learned Hand, Julian Mack, Harlan Fiske Stone,
and Cuthbert Pound. The practitioner members were overwhelmingly from cities in
the northeast, and its academic members exclusively from elite law schools. It was a
conspicuously elitist body.?®

18 Id. at 50.

19 Id. at 40.

20 Id. at 38.

21 Id. at 51-52.

22 Id. at 53.

23 Representatives from the legal academy included Joseph Beale, Arthur Corbin, Ernst Freund, William
Draper Lewis, Edmund Morgan, Roscoe Pound, Harlan Fiske Stone, John Wigmore, and Samuel Williston.
The practitioners included not only Elihu Root as Chair and George Wickersham as Vice Chair, but Henry
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The Restatements needed funding, and here the ALI called upon the Carnegie
Foundation, one of the philanthropic organizations that had emerged in the early
twentieth century as some of the individuals who had accumulated great wealth in the
last decades of the previous century, such as John D. Rockefeller, Andrew Mellon, and
Andrew Carnegie, sought ways to dispose of some of that wealth in ways that min-
imized their exposure to income taxation.?* The creation of tax-exempt foundations
with educational or philanthropic missions was a convenient way of accomplishing
that purpose. One of the founders of the ALL Elihu Root, was on the board of the
Carnegie Foundation and helped facilitate a substantial grant from that institution to
the ALI to help launch the Restatements.

Not all of the committee’s expectations materialized in the early years of the
ALL The Business Associations Restatement was not included in the series of First
Restatements, among other things because the changing content of the field and the
emergence of governmental regulation made the content of any established principles
in the area uncertain. Contracts, Agency, and Property were quickly added to the list
of fields subject to restatement, accompanying Torts and Conflicts. Academics dom-
inated the Reporters and Advisers of First Restatements, and the number of Advisers
remained comparatively small, ranging between three or four per Restatement. The
committee report anticipated that Reporters would spend most of their time drafting
Restatements, but all continued to teach during the gestation process. Although the
Council, whose first membership consisted of Cardozo, Hand, Stone, and a number of
visible practitioners, would play a substantial role in the generation of Restatements,
the membership at large did not, at least through the appearance of the First
Restatements.

Historians have disagreed about how to characterize the ideological stance of the
ALT at its inception, and those disagreements seem understandable when the ju-
risprudential goals of the founders of the ALI are identified.?> On the one hand the
founders’ search for “certainty” in the attempted reconciliation of multiple common
law decisions in multiple jurisdictions might be seen as a deeply conservative pro-
ject, since it amounted to the boiling down of those decisions to a set of black-letter
propositions that, once articulated in Restatements, were expected to remain in place
over time.?® The “certainty” produced by Restatements was apparently thought to be
connected to the capacity of their black-letter rules to endure. That conception of the
course of common law fields over time comes close to equating doctrinal certainty
with doctrinal stasis.

Bates, Charles Boston, Charles Burlingham, Frederic Coudert, John W. Davis, William Guthrie, James Hall,
Edward McGuire, John Milburn, Andrew Montague, Victor Morawetz, George Welwood Murray, Thomas
Parkinson, James Reynolds, and Henry Taft.

24 On the emergence of philanthropic institutions in early twentieth-century America, see OLIVIER
ZUNZ, PHILANTHROPY IN AMERICA: A HISTORY (2014).

2 Cf. WiLLIAM TWINING, KARL LLEWELLYN AND THE REALIST MOVEMENT 275-76 (1973); ROBERT
STEVENS, LAW SCHOOL: LEGAL EDUCATION IN AMERICA FROM THE 18508 TO THE 19808, at 133-35 (1983);
LAurRA KALMAN, LEGAL REALISM AT YALE 1927-1960 (1986); NEIL DUXBURY, PATTERNS OF AMERICAN
JURISPRUDENCE 24, 59-60 (1995), treating the ALI as a conservative effort to shore up traditional American
jurisprudence, with Hull, supra note 1, treating it as a “progressive” reformist institution.

26 See Duxbury, supra note 25.
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On the other hand, Benjamin Cardozo, in setting forth his expectations for the ALI
and its Restatements in a series of lectures entitled The Growth of the Law in 1924,
maintained that although “the law’s uncertainties are to be corrected ... so also are its
deformities,” and that “Restatement must include revision when the vestiges of organs,
atrophied by disease, will become centers of infection if left within the social body”
Cardozo fully expected that “Restatement will clear the ground of debris. It will enable
us to reckon our gains and losses, strike a balance, and start afresh”?” The ALJ, in that
sense, was to be an instrument of law reform. It was to be a “progressive” institution
in the early twentieth-century sense of that term, one that elites employed to ensure
that as modern American society changed, changes were equated with “progress,” the
process by which people informed by “scientific” knowledge made the present a qual-
itative improvement over the past and paved the way for further improvement in the
future.?

So perhaps the best way to describe the ALI’s ideological orientation at its origins
is as a distinctive combination of “conservative” and “progressive” jurisprudence, its
Restatements seeking to produce an authoritative synthesis of black-letter proposi-
tions that could be expected to remain in place over time, and also seeking, in the
course of that synthesis, to engage in the “critical” and “constructive” discarding of
unsound doctrinal “debris,” thereby reforming the common law in the process.

The outstanding characteristic of the ALI on its formation in 1923, however, was
not its jurisprudential ideology. Rather, it was its distinctive social and epistemolog-
ical orientation. The founders were convinced that the state of American common
law could be “improved”—made less uncertain and more doctrinally sound—simply
though a combination of hard work and cooperative participation by distinguished
lawyers charged with the task of “restating” the governing principles of common law
fields. The authority of the Restatements, the ALI founders believed, would come from
the social and professional stature of those selected to work on them and to oversee
that work. Trained intellects, particularly those engaged in scholarship in common
law fields in American law schools, could be expected to discern the doctrinal pro-
positions governing a common law field and to set them forth in an articulate and
persuasive fashion. If some of those propositions amounted to academic glosses on
scattered judicial decisions, and injected aspirational reformist elements into a black-
letter synthesis, so much the better: the profession was reaping the benefits of the la-
bors of distinguished jurists.

It was this epistemological assumption—that highly educated legal academics,
judges, and practitioners could improve the state of American common law merely
by applying their talents to the derivation and application of black-letter principles—
which was to stick in the craw of reviewers of the first set of Restatements when they
were eventually published in the 1930s, unaccompanied by any of the ALI-sponsored
treatises that were originally envisioned but fell by the wayside. But before turning to
the critical reaction to the First Restatements, we want to conclude this snapshot of
the ALI at its origins by briefly describing the process by which Restatements were

27 BENJAMIN N. CARDOZO, THE GROWTH OF THE Law 18-19 (1924).
28 See generally Lewis L. GOULD, AMERICA IN THE PROGRESSIVE ERA (2000); WALTER NUGENT,
PROGRESSIVISM: A VERY SHORT INTRODUCTION (2010).
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generated in the interval between the formation of the ALI and the publication of the
First Restatement, that of Contracts, in 1932.

At the outset, Cardozo and the other founders of the ALI anticipated that
Restatements, featuring encapsulations of black-letter doctrinal propositions, would
be accompanied by treatises, apparently written by the Reporters for each of the
Restatements.? The treatises would elucidate upon, justify, and apply the doctrinal
principles governing common law fields. But as the First Restatements went through
successive drafts in the ALI's process of producing them, the anticipated treatises dis-
appeared from the project. There were two reasons for that development. First, some
of the Reporters, such as Samuel Williston, Francis Bohlen, and Joseph Henry Beale,
had already published treatises on the subject of their Restatement volumes, and de-
clined to produce additional ones on the ground that such an effort would be not only
time-consuming but largely superfluous. Second, ALI leadership concluded that pub-
lishing treatises as well as Restatement volumes would be a considerable additional
expense for the AL and the content of the treatises would not be of abiding interest
for most of the ALI’s members.>

As the First Restatements went through drafts in which the Reporters submitted
portions of them to Advisers and other interested members, black-letter propositions
were frequently accompanied by commentary and citations to cases. From the outset
of the Restatement project, it was anticipated that the commentary and cases citations
would appear in the final versions of Restatements. But when the First Restatements
were eventually published between 1932 and 1937, the commentary and case citations
were not included: the volumes were almost exclusively collections of black-letter
doctrinal principles and. Illustrations, containing no commentary or case citations.’!

In light of the strongly critical reaction to the First Restatements that we describe
later, in which reviewers suggested that their collections of black-letter principles
were sufficiently abstract as to be meaningless, the ALI’s decision not to prepare trea-
tises, and not to include commentary and case citations in the Restatement volumes
may appear myopic. But, as we will see, that interpretation was largely driven by the
shift in American jurisprudence that was taking place at the very same time the First
Restatements were being prepared. That shift eventually abandoned a distinction
which was fundamental to traditional late nineteenth- and early twentieth-century
conceptions of law and judging, that between the authority of legal sources, which
was treated as resting on timeless, foundational principles of law, and the authority
of interpreters of those sources (judges, legislators, and executive officials), which
rested only on the offices they held. Although being a legislator or an executive official
gave those individuals certain “lawmaking” powers, being a judge did not. The only
authority judges had was that of their office, to discern existing legal principles and

2 In his Growth of the Law lectures in 1924 Cardozo said that “[a]ccompanying each restatement ... will
be a treatise, which is to consist of a complete exposition of the present condition of the law and a full cita-
tion of authorities” The treatises were “to analyze and discuss all the legal problems presented and justify
the statement of the law set forth in the principles” CARDOZO, supra note 27, at 7.

30 For more detail, see Deborah A. DeMott, Restating the Law in the Shadow of Codes: The ALI in Its
Formative Era, in this volume; G. EDWARD WHITE, THE CONSTITUTION AND THE NEw DEAL 187-88
(2000); Charles Clark, The Restatement of the Law of Contracts, 42 YALE L. ]. 643, 649-52 (1933).

31 WHITE, supra note 30, at 188.
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apply them to cases. The idea, animating the First Restatements, that fundamental
legal principles could be collected, and that those principles were independent of the
judicial decisions embodying them, followed from traditional conceptions of law and
judging.?? The appearance of the First Restatements demonstrated that those concep-
tions had come under pressure.

III. Reaction to the First Restatements

As the first set of Restatements was being prepared between 1923 and 1932, a jurispru-
dential movement was emerging in some American law schools that would eventually
be identified by two of its adherents in 1930 as “Realism”** The Realist movement
would establish itself on two prominent law faculties, Yale and Columbia, in the late
1920s and 1930s, spread to other institutions, and by the United States” entry into
World War II in 1941 would become a mainstream jurisprudential perspective in the
American legal academy.** The advent of Realism would stimulate a series of critical
reviews of the First Restatement volumes by academics who had each endorsed, in
differing ways, the underlying assumptions of the Realist movement.

Two of those assumptions gave Realism its distinctive cast. One was that the tra-
ditional distinction between the authority of sources of law and that of their inter-
preters was meaningless. When Karl Llewellyn and Jerome Frank published works in
the early 1930s expressing dissatisfaction with established understandings of the law,
they emphasized the unintelligibility of what Llewellyn called “traditional prescrip-
tive rules”®> Frank maintained that a belief that “the announced rules are the para-
mount thing in the law” was a “phantasy.”

The other defining characteristic of Realism was the insistence of its adherents
that legal doctrines could not be understood in the abstract. Rather, that legal doc-
trines were invariably products of their social context, and that context constantly
changed. Therefore, the “the law” at any one time was the sum of decisions and pol-
icies responding to on-the-ground developments in society at large. It followed from
those two features of Realism that the collections of black-letter principles offered
in Restatements, accompanied only by occasional illustrations and bereft of other

32 In emphasizing the ALI founders’ concern with “uncertainty” in common law subjects we are not in-
tending to suggest that the concern originated primarily from traditional attitudes about law and judging,
although those attitudes may have reflexively influenced the thinking of some founders. In our view, “un-
certainty” was a more practical concern, based on the proliferation of common law decisions in the late
nineteenth and early twentieth centuries and the appearance of numerous decisions that were inconsistent
with one another and lacked intelligible rationales. The Restatements were to synthesize the principles
undergirding common law decisions so as to render them more consistent and intelligible.

33 See KALMAN, supra note 25, at 3-44.

34 On the emergence of Realism in American law schools, see TWINING, supra note 24; KALMAN, supra
note 25; JoHN HENRY SCHLEGEL, AMERICAN LEGAL REALISM AND EMPIRICAL SOCIAL SCIENCE (1995).
For further detail on the Realists’ critiques of the Restatements, see Robert W. Gordon, Restatements and
Realists, in this volume.

3 Karl Llewellyn, Some Realism About Realism—Responding to Dean Pound, 44 Harv. L. Rev. 1222, 1237
(1931).

36 Karl Llewellyn, A Realistic Jurisprudence—The Next Step, 30 CoLuM. L. REv. 431 (1930); JEROME
FRANK, LAW AND THE MODERN MIND 147 (1930).
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commentary, would be regarded by Realists as exactly the wrong way to give an ac-
count of a common law subject.

The result was that between 1933 and 1937 most of the Restatements which were
published in that period were subjected to severe criticism in law reviews by scholars
whose jurisprudential views generally accorded with Realism. Similar language
marked virtually all the reviews of Restatements. In his review of the Restatement of
Contracts, Charles Clark, himself an Adviser for the Restatement of Property, called
the black-letter form of the Restatements “an unreality” because “the black letter state-
ments are not understandable . .. without interpretation or background against which
meaning can be discovered” He added that the “general purpose” of the Restatements,
that of “clarification and simplification” of common law subjects, was “certainly falla-
cious” since “[o]ur civilization is complex and our law; if it is to keep abreast of busi-
ness and social life, cannot be simple”*”

Leon Green had a similar reaction to the Restatement of Torts, which was pub-
lished in 1935. He described that Restatement as consisting of “overelaborated [doc-
trinal] generalizations,” when tort law was better organized around “functional” lines,
reflecting the social interests at stake in tort cases and the entities that served as plain-
tiffs and defendants. Tort decisions, Green felt, were produced by a combination of
their fact patterns, their social contexts, and the inclinations of the judges who de-
cided them. The Restatement of Torts emphasized none of those factors.®

Ernest Lorenzen took a comparable approach in his review of the Restatement of
Conflicts of Law. He described the approach taken in that volume by Reporter Beale
as resting on “the old rationalistic absolutist conception of law;” which had inclined
Beale to think of the common law as a “body of scientific principle” which remained
“unchanged” despite misconceptions and misstatements of it by courts in particular
jurisdictions, resulting in “errors” Lorenzen characterized Beale’s conception of the
common law as “now generally discredited.” In his view the subject of conflict of laws
was not a collection of “unchanged” rules or all-encompassing principles, but the ag-
gregate of particular judicial decisions in which the choice to apply the laws of one
state or another was made by human actors weighing social interests.*

In a 1937 review of the Restatement of Property, Myers McDougal listed some
common features of the reviews of other Restatement volumes. Among those were
“naivete in fundamental assumptions,” centering on the assumption that “certainty
is obtainable and obtainable by high abstractions” and was “more important than
flexibility,” and the related assumption that “the defects of ‘the law’ can be cured by
restating it as it is” Other failings of the Restatements were “the omission of histor-
ical, economic, and sociological backgrounds” to the doctrines being collected and
“a failure to study the social consequences of institutions and doctrines” There was
also “the omission of supporting authorities, reasoned discussion, and contrast of
conflicting opinion” in the Restatements, as well as “the use of ‘doctrinal’ rather than

37 Charles Clark, The Restatement of the Law of Contracts, 42 YALE L.J. 643, 653, 655 (1932).

38 Leon Green, The Torts Restatement, 29 ILL. L. REv. 582, 584-85, 592 (1935).

% Ernest G. Lorenzen & Raymond J. Heilman, The Restatement of the Conflict of Laws, 83 U. Pa. L. REv.
555,336 (1935).
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‘factual’ classifications” of common law subjects. Those assumptions, in McDougal’s
view, were “little short of fantastic.”4?

McDougal’s summary of the common objections of critics to the Restatements
revealed how thoroughgoing their jurisprudential estrangement from the ALTs
Restatement project was. They were not merely suggesting that the methodology em-
ployed in Restatement volumes was flawed. They were asserting that the starting ju-
risprudential assumptions of the entire project were wrongheaded because a search
for essentialist common law principles was bound to fail. “Law” was not a body of
those principles but the aggregate of legal decisions made by officials in changing so-
cial contexts.

Although the reaction of these leading legal scholars was critical, the profession at
large was more supportive. Lawyers seemed to consult Restatements in doing their
research and commonly cited Restatements in their briefs and arguments, since the
courts were receptive to them. By 1961, the Restatements had been cited over 29,000
times in the state and federal courts.! The ALI and its Restatements were a fixture on
the American legal scene. The Restatements, with whatever flaws they had in the view
of their academic critics, were a success in the world of law in practice.

IV. The Second Restatements, the ALI, and Changes in the
Legal Profession, 1940-1970

From its origins, the ALT had sought to ground the authority of its declarations about
the state of the law on the distinguished status, and therefore the authoritativeness,
of its members. The Restatements had been drafted by academic experts in common
law fields who had been advised by other experts, drawn from the judiciary and the
bar as well as the legal academy. And, as the critics of the first set of Restatements
had pointed out, those volumes were intended to produce “certainty” in the under-
standing of common law subjects through a discerning collection of the doctrinal
principles governing them. It must have been disheartening for those engaged with
the production of the First Restatements to learn that at least one sector of the legal
profession, academics at elite law schools, was not inclined to find much certainty, or
even much intelligibility, in those volumes.

What at first seemed the radical implication of Legal Realism for Restatements,
however, slowly evolved into a recognition that the black-letter-only format of the
First Restatements had failed to recognize that certainty was not the only value
Restatements could supply. Restatements, in modified format, had the potential to be
a resource for lawyers and judges, beyond their mere statement of rules, in a variety
of ways. Commentary following black-letter rules could explain and elaborate in ways
that provided perspective and an understanding of the rules’ purposes that would be
useful to lawyers, judges, and academics. In addition, within decades of their comple-
tion, the law on many of the issues they addressed had often developed and changed.

40 Myers McDougal, Book Review, 32 ILL. L. REV. 509, 510, 513 (1937).
41 HERBERT F. GOODRICH & PAUL A. WOLKIN, THE STORY OF THE AMERICAN LAW INSTITUTE 1923-61,
at 39 (1961).
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An ALI committee chaired by Judge Learned Hand recommended, therefore, that a
second set of Restatements, not limited to black-letter statements, be commissioned.*?

As Reporters and Advisers to the Second Restatements were assigned in the 1950s,
in all the common law fields covered by the First Restatements, and some additional
ones,* two matters became clear. First, the individuals who would be directly in-
volved in the drafting of those Restatements had all entered the legal academy during
the period in which Realism became the mainstream jurisprudential perspective in
the American law schools, and to some extent in the legal profession at large.** The
Restatements they prepared would reflect that point of view.

Second, the Second Restatements were going to contain more instances in which
Reporters and Advisers had disagreed on the application of a black-letter provision to
a particular issue, that disagreement being signified by a “caveat” indicating that the
Restatement was not taking a definitive position on the matter. In introducing com-
mentary and signaling occasional disagreements in the process of restating the princi-
ples governing common law fields, the ALI was following through on an assumption
which had animated Hand’s committee. That assumption was that the restatement of
common law rules necessarily involved an evaluation of their current social utility
and desirability. The introduction of commentary was also a response to the criticism
of the First Restatements as conveying an illusion of certainty in the promulgation of
black-letter rules.*®

Put another way, the Second Restatements were going to be more open about the
policy dimensions of common law rules and more aspirational in their reformist
thrust. Hand’s committee had distinguished between rules that were “founded on his-
torical facts,” and although “unjustified by any principles of justice,” might be left in
place “because of the desirability of certainty” and “rules that were “insupportable in
principle and evil in action”*¢ The latter were to be excised in the Second Restatement.
Herbert Wechsler, after becoming Director of the ALI in 1964, made it plain that his
goal for the Second Restatements was that they serve as a “modest but essential aid
in the improved analysis, clarification, unification, growth, and adaptation of the
common law”¥’ By that comment Wechsler meant that he was entirely prepared to
fuse normative and declarative elements in the Second Restatements. In 1968, in re-
sponse to a memorandum by two ALI members expressing “grave concern that the
Institute is in the process of abandoning the long tradition that it undertakes in the
Restatement to express established law, as distinguished from the law that a majority
of those attending think ought to be, or will at some time in the future be, established
by the courts,” Wechsler said that “if we ask ourselves what the courts will do,” we could

2 [dat11-12.

43 New Restatements were initiated in Trusts and Foreign Relations law. Id. at 12-14.

4 The second-generation Reporters included Robert Braucher as the Reporter for the Restatement of
Contracts; William Prosser for that of Torts; James Casner for Landlord and Tenant (the Restatement of
Property having been divided into that subject and others, such as donative transfers, estates in land, and
servitudes); Willis Reese for Conflict of Laws; and Warren Seavey, who had replaced Floyd Mechem as the
Reporter for the Restatement of Agency on the latter’s death in 1928, remaining as Reporter for the Second
Restatement of that subject.

4 John P. Frank, The American Law Institute, 1923-1998, 26 HOFSTRA L. REV. 615, 623 (1998).

46 Hand, quoted in id. at 623.

47 Herbert Wechsler, Restatements and Legal Change, 13 ST. Louts U. L. Rev. 185, 192 (1968).
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not “divorce our answers wholly from our view of what they ought to do” He added
that when he had presented the “grave concern” memorandum and his response to
the Council at a March 1968 meeting, it had unanimously endorsed his position.*®
The Second Restatements were thus to differ from the First not only in their greater
emphasis on commentary and division on some doctrinal issues, but on adopting, in-
terstitially, a reformist posture.

As those Restatements were being prepared in the 1960s,*” changes were taking
place within the American legal profession which would affect not only the compo-
sition of the ALT’s membership but its internal deliberations as well. Beginning in the
mid-1960s, post-undergraduate American higher education underwent a decisive
shift in its orientation. The 1950s and early 1960s had been a period of considerable
growth in higher education at both the undergraduate and graduate levels, as with the
prosperity that followed the end of World War II and incentives such as the G.I. bill
for returning veterans to attend colleges more and more American families came to
believe that obtaining higher education decrees was a prerequisite for business, pro-
fessional, and financial success. College enrollments dramatically increased, and with
them the number of new faculty positions. The effect was to create a favorable market
for undergraduates to pursue graduate training in the arts and sciences, which was re-
quired for faculty positions.*

By the mid-1960s, the number of faculty positions in arts and sciences departments
had expanded considerably. Then two developments occurred that suddenly dimin-
ished the job prospects for persons pursuing Ph.D. degrees in the arts and sciences.
With the Vietnam War expanding and a greater emphasis on spending on scientific
and technological projects triggered by the space race and the Cold War, the federal
government’s budgetary priorities shifted, and federal funding for most departments
in arts and sciences was cut. This meant that fewer scholarships and fellowships were
available for graduate programs in the arts and sciences, making them more expen-
sive to undertake. And at the other end of the process for graduate students, avail-
able positions in arts and sciences departments shrunk, partly because there was less
funding for new positions and partly because a surge of faculty hiring in the 1950s and
early 1960s had resulted in fewer vacancies.”!

As a consequence of those developments, more undergraduate students began ap-
plying to law and medical schools rather than graduate programs. Law schools, whose
size was less constrained by the costs of offering an educational experience than
medical schools, particularly benefited from the trend, and both proliferated and ex-
panded, including admitting roughly twice as many women in 1982 as had been ad-
mitted in 1970. In addition, the American economy experienced a period of general,
if uneven, growth in the last decades of the twentieth century, and law firms expanded

48 Id. at 190-91.

4 The Second Restatement of Agency was the first of its cohorts to be published, in 1958, doubtless be-
cause its Reporter, Warren Seavey, had been the Reporter for the First Restatement from 1928 until its pub-
lication in 1933. The other Second Restatements were completed in the 1960s.

50 For more detail, see G. EDWARD WHITE, LAW IN AMERICAN HisTORY: VOLUME III, 1930-2000, at 368—
71 (2019).

51 Id. at 368-69.
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as well. There were more places in law schools, more law graduates entering the job
market, and more places for junior associates in firms.

The economics of medium- and large-size law firms in the late twentieth century
made it cost-efficient for their partners to have a large number of junior and senior as-
sociates, working on salaries but billing hours at higher rates than their pay scales, but
less cost-efficient for them to have large numbers of partners who pooled their assets.
Over time the expectations that associates at large- and medium-size firms would be
promoted to partner dwindled. With the market for law jobs still flush, disappointed
candidates for partnerships increasingly elected to leave their firms for one of two
alternatives. One was to form smaller, specialized firms, concentrating on particular
types of legal business, often along with associates from their existing firm or disap-
pointed candidates in other firms.

The other option was to work for established corporate clients of their former firms
as “in-house counsels.” As corporations grew in size along with the rest of the economy
in the late twentieth century, they had an increasing amount of legal business that did
not involve litigation: the ordinary legal dimensions of business transactions and con-
sultations about prospective business ventures. Corporations found it efficient not to
outsource routine legal matters to firms but to retain their own lawyers on a salaried
basis. Law firms, faced with a glut of associates seeking partnerships, also found it
desirable to recommend disappointed aspirants to corporations they regularly repre-
sented. The arrangement served to cement relations between firms and their corpo-
rate clients and to make it likely that the firms would be retained should corporations
not be able to address legal matters in house.

When in-house counsel applicants for membership in the ALI came to be proposed
in the late twentieth century, the initial reaction of the membership was skeptical on
the ground that the ALI was designed to be a nonpartisan institution, dedicated to
“improving” the law without regard to political goals or consequences. Eventually in-
house counsel were deemed eligible for admission to the ALI under the proviso that
in the course of the ALT’s deliberations, members should “check their clients at the
door? That caveat proved difficult to adhere to and to enforce,*® and it pertained
not only to in-house counsel but to members of “boutique” firms who regularly rep-
resented certain types of clients. By the late twentieth century the practitioner sector
of the ALI, once composed almost exclusively of members in elite firms engaging in
general practice, had come to include more persons who regularly represented, or
worked for, firms with distinct economic and social agendas. Meetings of the ALI
membership increasingly came to include debates among “interested” members,
often reflecting the views of their regular clients or their corporate employers.

Two incidents involving William Prosser and the Second Restatement of Torts can
serve to illustrate the atmospheric change that began to take place within the ALI in

52 Frank, supra note 45, at 629. A rule of the Council provided that “[m]embers should speak and vote
on the basis of their personal and professional convictions and experience without regard to client interests
of self-interest. It is improper under Institute principles for a member to represent a client in Institute pro-
ceedings.” Quoted in id.

53 As Frank put it, “This is not always as easy as it sounds. Some projects may affect clearly definable ec-
onomic interests, and those economic interests may wish very strongly to mold in their behalf the projects
that may affect those interests.” Id.
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the late 1960s, as the first effects of the developments within the American legal pro-
fession previously sketched came to be felt by the ALL

The first incident was from the interval between 1960 and 1965, when Prosser,
as Reporter for the Second Restatement of Torts, was preparing its text. In the early
1960s, Prosser had published two articles on what he called the “assault” upon and
“fall” of the “citadel” of privity in defective products cases.>* As early as the 1941
edition of his Torts treatise, Prosser had been an advocate for extending the lia-
bility of manufacturers of defective products beyond those with whom they were in
“privity”—contractual relations—to include users or consumers injured by defects.>
He also believed that using a standard of strict liability, rather than employing neg-
ligence coupled with res ipsa loquitur, was a more desirable way of dealing with in-
juries caused by defective products.>® Prosser’s approach had been endorsed by Justice
Roger Traynor of the California Supreme Court in a 1944 concurring opinion in a
case where the explosion from a soft drink bottle, caused by a defect not discover-
able on inspection, had injured a waitress.”” And by 1963 a majority of the California
Supreme Court had endorsed strict liability for manufacturing defects in products.>®
But at that point most other courts continued to treat defective product injuries as
governed by a negligence standard.

Prosser’s articles nonetheless asserted that there was a “trend” in the direction of
strict liability for product defects and that subsequently the citadel of privity had been
breached, with the strict liability of manufacturers for product defects extending be-
yond retailers to users and consumers. Buoyed by that conviction, Prosser drafted
a new section of the Second Restatement of Torts, 402A, which stated that where a
product defect made it “unreasonably dangerous” to users or consumers, strict lia-
bility would govern. He secured the approval of his Advisers, the Council, and ulti-
mately the membership of the ALI for 402A, even though comparatively few courts
adopted it after its passage, some declining to accept the “unreasonably dangerous”
limitation on liability and others choosing to maintain negligence as the governing
standard for defective product injuries.

The ALT’s adoption of 402A, which took place in 1965, illustrated the weight af-
forded to Reporters in the process of drafting Restatements. By the time his articles
on the citadel of privity appeared, Prosser was the leading Torts scholar in the nation,
being the author not only of an authoritative treatise but the most widely adopted Torts
casebook. He had also been the dean of the University of California at Berkeley’s law
school since 1948, and in that capacity exercised considerable authority and brooked
little opposition. In considering the largely aspirational change Prosser sought to ini-
tiate in Section 402A, the ALI was readily prepared to defer to his authority.>

> William L. Prosser, The Assault Upon the Citadel, 69 YALE. L.J. 1099 (1960); William L. Prosser, The Fall
of the Citadel, 50 MINN. L. REV. 791 (1966).

55 WiLLIAM L. PROSSER, HANDBOOK OF THE LAW OF TORTS 688-92 (1941).

56 Id. at 689.

57 Escola v. Coca-Cola Bottling Co., 150 P.2d 436 (Cal. 1944).

58 Greenman v. Yuba Power Co., 59 Cal.2d. 57 (1963).

59 See for an account of the adoption of Section 4024, John C.P. Goldberg, Torts in the American Law
Institute, in this volume.
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In the mid-1960s, the changes in the American legal profession and the member-
ship of the ALI were only beginning to take shape. But by 1970, when Prosser intro-
duced two other sections of the Second Restatement of Torts, on public and private
nuisance, the composition of the ALI had begun to change, as had the ideological
orientation of some of its academic members, and those changes had begun to reflect
themselves in the membership’s reaction to Restatement drafts.

A prime example involved the material on nuisance. At the 1969 Annual
Meeting Prosser had secured membership approval for Section 821B of the Second
Restatement, on public nuisance. The section defined a public nuisance as an “un-
reasonable interference” with a “right common to the general public,” and included
among considerations for whether the interference was “unreasonable” its “contin-
uing nature” or whether it had been “proscribed by a statute, ordinance, or adminis-
trative regulation” At the Annual Meeting the following year, he introduced Section
821D, on private nuisance, defining that tort as an intentional, and unreasonable, in-
vasion of an interest in land. In doing so he set forth the previously approved Section
821B, on public nuisance, as a reference.

Prosser’s presentation to the ALT membership of the new Section 821D, along with
the previously approved Section 821B, evoked two quite disparate proposals, from the
floor, both directed at the public nuisance section.®® One proposal was to withdraw
tort law entirely from the treatment of public nuisances, replacing it with environ-
mental regulation. The other was to greatly expand the role of tort law in policing
public nuisances, specifically air and water pollution. The responses signaled that the
ALI membership had become polarized on the issue of particulate emissions by cor-
porate entities, possibly because members were reflecting the various interests of their
clients or employers. A motion to recommit Section 821B to Prosser for revision was
approved by the membership, without a clear indication of the direction such a revi-
sion should take.®!

Meanwhile, at the same Annual Meeting, Prosser’s draft of Section 821D, which
had distinguished between “intentional” and “unintentional” private nuisances,
treating the latter as being governed by negligence law but requiring that the former
be not just intentional but “unreasonable” to make out an action, was challenged by
Professors Robert Keeton and Fleming James. These two torts scholars urged that “in-
tentional” private nuisances be actionable whether they were “unreasonable” or not,
in effect subjecting them to a form of strict liability. Prosser defended his treatment,
but the membership ultimately voted to have him revise the section along the lines
Keeton and James had suggested.

The episode represented a striking contrast to the ALI membership’s response
to Section 402A five years earlier. In that episode the membership had deferred to
Prosser, even when he produced a section with little case support that was largely
based on his own views. In 1970 the membership not only rebuffed Prosser on Section
821D, but retrospectively adopted a motion to recommit Section 821B to Prosser
for unspecified revisions, although this section had been approved a year earlier. We

%0 For more detail, see John W. Wade, William Prosser: Some Impressions and Recollections, 60 CAL. L. REV.
1255, 1258-60 (1972).
61 See id. at 1259.
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cannot be sure exactly what was driving the change: Keeton and James’s proposal to
reconsider 821B would not have been understood as ideologically driven, but it none-
theless reflected an expanded theory of private nuisance liability which may have ap-
pealed to sectors of the membership. In any event, Prosser, who rarely took kindly to
challenges to his authority—he resigned the deanship of Berkeley in the middle of the
1960-1961 academic year after the university sought to initiate a pro forma review of
his position, even though he was sixty-two at the time and would have been required
to retire at sixty-five—signaled after the nuisance episode that he was going to retire as
Reporter of the Second Restatement, and did so over the summer of 1970.%% The insti-
tution to which Prosser had presented his sections on nuisance was not the quite the
same as the one that had approved his draft of Section 402A.

V. The Second Half-Century:
Diversification, Polarization, and Revitalization

Three themes dominate our account of the ALTs second half-century. First, the
projects and subject matter of the ALT’s work diversified, to include not only new
Restatements but also other types of projects and the consideration of subjects outside
the common law. Second, some projects and some of the ALI's work became contro-
versial, with interests from both inside and outside the ALI reflecting a polarization of
views. Third, toward the end of the period, there was increased involvement not only
by the practicing bar but also by faculty at elite law schools, replicating in many ways
the involvement of prestigious law professors at the time of the ALT’s founding.

A. Corporate Governance and the Beginnings
of Increased Polarization

For roughly its first fifty years, most of the ALI's work had been Restatements, al-
though it also produced the Uniform Commercial Code, the Model Penal Code, and a
number of studies and special publications that were neither restatements nor codes.%?
In the late 1970s, however, it began a project in a different form that would produce
the most heated controversy it had ever experienced: Corporate Governance.®
Beginning in the late 1960s, a number of controversies implicating corporate gov-
ernance and corporate social responsibility erupted. Incidents such as Dow Chemical’s
manufacture of napalm gas used for defoliation during the Vietnam war and the se-
cret corporate contributions to President Richard Nixon’s re-election campaign that
became connected to the Watergate scandal stimulated broad concern about the weak
supervisory role played by corporate boards of directors in the governance of public

2 Id. at 1260.

%3 GOODRICH & WOLKIN, supra note 38, at 19-31.

6 For a full account of the Corporate Governance project, see William W. Bratton, Special Interests at the
Gate: The ALI Corporate Governance Project, 1978-1992, in this volume.
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corporations. By the late 1970s, legislation addressing the issue had been introduced
in the U.S. Congress.

It was in this context that the ALI decided to undertake a project on Corporate
Governance. From the outset there was recognition that the project would not be a
pure Restatement, because it would not only be restating some corporate law, but also
expressly considering reforming the law where necessary. The first draft of the project
reflected this approach. It was called the project “Principles of Corporate Governance
and Structure: Restatement and Recommendations”’®> Clearly this was to be more
than a mere Restatement, although exactly how was yet to be determined.

The first draft, produced in 1981, proposed changes to rules that, among other
things, would have increased the responsibilities and potential civil liabilities of cor-
porate directors.®® For example, the draft proposed what came very close to being a
simple negligence standard for directors’ liability for breach of their duty of care—
breach of which could be the subject of derivative suits by shareholders against a di-
rector. This would have supplanted the “business judgment” rule, which eventually
was understood to subject directors to liability only for gross negligence (or worse).

The draft produced considerable public criticism. Walter Wriston, CEO of Citicorp,
was quoted in the New York Times as saying, “[w]e don’t require four law professors
to tell us how to run our business’®” The Business Roundtable argued that “the pro-
posed Restatement” was an “attempt to impose an additional and unnecessary layer of
regulation on United States corporations,” ignoring “the realities of competition and
the marketplace. .. ”% Partly in response to such criticism, the Corporate Governance
project evolved. In a subsequent draft it was renamed “Principles of Corporate
Governance: Analysis and Recommendations.”®® Removal of the name “Restatement”
from the title took away some of the significance that Restatements carried, but sev-
eral years of controversy followed nonetheless, with many of the corporate lawyers
who were members leveling strong criticism at successive drafts. Eventually the pro-
ject was approved, but not without leaving scars from the polarization that had ac-
companied it.

A lesson was apparently learned. The name “Principles” would come to designate
ALI projects that attempted not only to state the law but also to express judgments
about the wisdom of existing law and make proposals for reforming it. Several im-
portant projects over the next three decades would be designated “Principles,” and
finally in 2015, under Director Richard Revesz, the distinction between Restatements
and Principles was formalized and broadened. Restatements now speak primarily to
courts; Principles projects do not.”

9 Principles of Corporate Governance and Structure: Restatement and Recommendations, Advisory
Group Draft No. 1 (1981).

% For an extended analysis, including an account of the criticism the project received, see Joel Seligman,
A Sheep in Wolf’s Clothing: The American Law Institute Principles of Corporate Governance Project, 55 GEO.
WasH. L. REV. 325 (1987).

67 Tamar Lewin, The Corporate Reform Furor, N.Y. TIMES, June 10, 1982, at D1.

8 Statement of the Business Roundtable on the American Law Institute’s Proposed “Principles of
Corporate Governance and Structure: Restatement and Recommendations” 33 (Feb. 1983).

% Principles of Corporate Governance: Analysis and Recommendations, Advisory Group No. 5 (1983).

70 AMERICAN LAW INSTITUTE, CAPTURING THE VOICE OF THE AMERICAN LAW INSTITUTE 4, 13 (2015)
(“Revised Style Manual”).
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B. Enterprise Responsibility for Personal Injury

Tort liability, a traditional subject of the ALT’s work, took a new turn in the late 1970s.
A “crisis” in the availability and affordability of medical malpractice liability insur-
ance was followed by the rise of “mass” torts involving defective products and drugs,
such as asbestos, the Dalkon Shield, and breast implants. A second “crisis” involving
a broader range of defendants and purchasers of liability insurance arose in the mid-
1980s. Whether the traditional tort system, designed primarily to handle sporadic ac-
cidents, was an adequate and sensible mechanism for handling these new forms of
tort liability was a question at the forefront of public policy debates.

It was in this context that the Council approved a project that was initially termed
“Compensation and Liability for Product and Process Injuries”’! The project was
never expected to be in the form of a Restatement or Principles. It had five Reporters
and no Advisers, but there were two “Council Liaisons” often present at meetings of
the Reporters, apparently to ensure that work of the project did not get into the kind of
trouble that had recently befallen Corporate Governance. The purpose of the project
was to address and assess the fundamental features of the tort system that had pro-
duced the recent and ongoing controversy.

The Reporters at first produced working papers on aspects of the tort system, such
as workplace, medical, and product-related injury and liability insurance.”? They also
considered the fundamental purposes of the tort system—compensation, deterrence,
and redress of social grievances. In due course, the project prepared drafts that in-
cluded possible reforms to the system, some of them fundamental, such as no-fault
in the area of medical injuries, proportional liability for injuries whose causes were
uncertain, and reform of the law of damages.

As the project neared completion, it adopted a new name—“Enterprise
Responsibility for Personal Injury”—and its Reporters began participating in meet-
ings with Advisers that functioned much like the meetings of Restatement and
Principles projects.” The ALI found that the project was controversial. The tort law
world is divided into plaintiffs’ and defense counsel, and drafts of the Enterprise
Responsibility project were criticized from both sides. Plaintiffs’ counsel objected to
such proposed restrictions on liability as the abolition of the collateral source rule and
the potential move to enterprise-based medical liability or medical no-fault. Defense
counsel objected, among other things, to the consideration of proportional liability.

Periodic reports to the Council on the status and progress of the project had re-
vealed not only that it was controversial but also that it was unclear how it could be
put into a form susceptible to approval by the membership at the Annual Meeting.
Director Geoffrey Hazard noted the possibility that Enterprise Responsibility project
would simply be denominated a report “to” the ALI rather than “by” the ALI and could
be serve as the intellectual basis for turning to a Third Restatement of Torts, beginning

71 Report to the Council, Compensation and Liability for Product and Process Injuries 1 (Nov. 11, 1986).
72 Id.
73 See 1 REPORTERS STUDY, ENTERPRISE RESPONSIBILITY FOR PERSONAL INJURY (Apr. 15,1991).
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with products liability; he also suggested that it could be termed a “reporters study”
that required no vote.”*

The project’s two-volume study was presented to the Annual Meeting in May 1991,
with prior indication that it was for discussion only and would not be voted upon.”
The same kind of heated debate that the project had undergone in smaller, prior meet-
ings ensued on the floor. It appears that over the following summer, perhaps after re-
ceiving further criticism of the project, and perhaps even as some form of political
compromise, the Director decided that the work of the project should not continue in
some new or additional form. At its October 1991 meeting, the Council approved his
recommendation that the ALI turn to a Restatement (Third) of Torts focusing initially
on products liability.”®

C. Into the Twenty-First Century: Intermittent Polarization

An additional consideration helps fill out the context in which the extended con-
troversies over Corporate Governance and Enterprise Responsibility occurred.
Opposition to the Corporate Governance project at the Annual Meetings, where
projects are discussed and must be adopted by vote, was sometimes voiced by mem-
bers who represented publicly traded corporations whose interests could have been
affected by the project’s reccommendations. The ALI has no conflict-of-interest rules
for members voting on project proposals. We have seen that there is an express rule,
more in the form of a strong admonition that is not accompanied by an enforcement
mechanism, that members are to “check their clients at the door” Undoubtedly some
of the members were urged by their clients to oppose proposals made by the project.
But it is also the case that in a career of representing a particular point of view, lawyers
come to internalize that point of view and believe in it. Separating the two influences
may be impossible.””

In the ensuing years, intermittent division along partisan lines became even more
evident. The Enterprise Responsibility project was subjected to considerable partisan
criticism, which may well have influenced the termination of the project at an earlier
point than would otherwise have been the case. Partisan division of this sort has be-
come fairly routine in the last few decades. This has been the case predominantly in
fields of law in which the bar itself is divided by reference to the set of interests that a
lawyer typically represents. In torts, lawyers tend to represent plaintiffs or defendants
exclusively; in employment law, the division is between those who represent labor
and those who represent management; in insurance law, between those who represent

74 American Law Institute, Minutes of the One Hundred Ninety-Ninth Meeting of the Council (Dec.
5-7,1990).

75 See Enterprise Responsibility for Personal Injury, Unedited Transcript of Discussion of Reporters
Study at Annual Meeting 39.

76 American Law Institute, Minutes of the Two Hundred Second Meeting of the Council (Oct. 24~
26,1991).

77 John Frank, a longtime member of the Council writing in 1998, recognized that the “two areas” in
which pressures from economic interests affected the content of Institute projects were “Corporate
Governance and Products Liability” Frank, supra note 45, at 629.
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policyholders and those who represent insurers. Projects in which the bar is divided
in this manner—whether Restatements or Principles—tend to be more polarized than
when there are no evident “sides” divided by particular interests. For example, lawyers
who practice Family, Property, and Agency law tend not to represent particular inter-
ests in these fields exclusively, and projects in those areas have been less controversial.

The ALT has come to recognize that projects in which partisan divisions can be an-
ticipated require that the Reporters not be strongly identified with a particular point
of view, and that the lawyers who serve as Advisers be representative of each side of
the division within that field. Partly for this reason, the size of Advisers’ groups has
increased, and “Members Consultative Groups” were added, often with participation
by both groups at in-person meetings. This approach may sometimes have diluted the
depth of deliberation that takes place at meetings. But the approach not only helps
to ensure that there is a full airing of differing points of view as drafts are prepared
but also reduces the risk that particular interests will feel that those whose views they
share have not been involved in the process. In the experience of one of the authors
(Abraham), the expression of different points of view frequently and properly influ-
ences the choices the Reporters make.

In addition, interest groups sometimes lobby the Council, through the submission
of memoranda or letters commenting on a draft that the Council is considering. And
there is still heated debate at Annual Meetings, because no amount of attention to
process can dissolve intense substantive disagreement. But debate tends to be more
focused on substance, and less on process, than might be the case if the approach of
ensuring the representation of different points of view at earlier stages were not taken.
Nonetheless, on occasion partisanship definitely affects the flavor of the process, and
sometimes continues after a Restatement or Principles project is complete.

D. The Revitalized Work of Recent Decades

The last two decades have witnessed a number of important changes in the profile of
the ALI and its work. First, membership has diversified. The increase in the number of
women in the legal profession that began in the 1970s eventually led to an increase in
the number of women who were elected to membership in the ALL. An emphasis on
identifying qualified people of color for membership also bore fruit. Second, the sheer
volume of work has increased. Since 1990, roughly thirty-five major projects have
been initiated, involving Restatements, Principles, and Codifications and Studies. The
majority have been completed. That is a bit more than one new project per year. Since
each project takes an average of about eight to ten years from beginning to end, this
means that at any given time there is a considerable amount of work taking place. In
recent years, the number of ongoing projects has increased to between fifteen and
twenty at any one time. That is a practical limit, given the number of meetings of
Advisers and Members Consultative Groups that are required during the course of the
year, as well as the amount of time that can be devoted to any given project’s work at
Council Meetings and at the Annual Meeting.

This increase in activity and productivity has certainly been influenced by the lead-
ership and energy of Directors Geoftrey Hazard, Lance Liebman, and Richard Revesz,
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along with the Presidents who have been in charge during this period, Roswell
Perkins, Charles Alan Wright, Michael Traynor, Roberta Ramo, and David Levi. But
it is also a result of the second important factor influencing the ALT’s profile: the ac-
celerating pace of legal change and of the rise of new legal issues and new areas of law
to which the ALT has sought to make a contribution. The center of gravity of the ALT’s
work, until the last few decades, were the First and Second Restatements of traditional
common law subjects. That work has continued to this day, in the Third Restatements
of Torts, Agency, Property, and Trusts.

A considerable portion of the ALT's work over the last two decades, however, has
focused on new subjects or subjects previously considered of secondary importance.
Successive Directors (with the advice of the Council’s program committee and the
Council itself) have been the principal influence on what projects are undertaken
and the form that a project takes. An increasing portion of the projects has been nor-
mative, addressed to institutions other than the courts in the form of Principles, or
both. Thus, there have been or are in process Restatements of the Law of Charitable
Non-Profit Organizations; Children and the Law; the U.S. Law of International
Commercial and Investor-State Arbitration; the Law of American Indians; and
Liability Insurance Law. There have been projects on the Principles of Aggregate
Litigation; Compliance, Risk Management, and Enforcement for Corporations, Non-
Profits, and Other Organizations; Data Privacy; Election Law; Government Ethics;
Policing; Student Sexual Misconduct: Procedural Frameworks for Colleges and
Universities; Transnational Civil Procedure. And there have been other projects re-
vising the Model Penal Code provisions on Sentencing, and on Sexual Assault and
Related Offenses; and a project on World Trade Law: The World Trade Organization.
As recently as thirty years ago, few of those subjects would even have been on the legal
horizon as subject matters suitable for an ALI project. And even for those that were on
the horizon, many involved in the ALI would not have considered them appropriate
subjects of attention by the ALL That has all changed. The changing nature of law has
necessitated a change in the nature of the ALT’s work.

A third factor contributing to a change in the ALT’s profile over the past several
decades has been the increased involvement of practicing lawyers and academics, as
compared to the situation between roughly 1980 and 2000. The revolution in the size
and competitiveness of law firms between 1980 and 2000, with its accompanying pres-
sure on bringing in and maintaining business, meant that the typical law firm partner
often could not afford the time necessary to be involved in the work of such organi-
zations as the ALL The ALI recognized this phenomenon, creating regional advisory
groups to identify promising potential ALI members and then recommend and re-
cruit them. In addition, over a period of years after 2000, President Roberta Ramo
visited many of the managing partners of the Big Law 200 firms to encourage them to
support greater involvement of their partners in the ALL These efforts bore fruit in the
form of increased membership and more geographical, gender, and racial diversity in
membership. In addition, greater attention to those forms of diversity has meant that
the membership of the Council—subject to term limits beginning after about 2010—
is also much more diverse than it had been.

This is not the place to pat the ALI on the back for those efforts, for it is still an elite
organization, with both the strengths and weaknesses of that sort of group. Change
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in the makeup in the membership and Council, however, has influenced the legal
subjects that each entity found important, interesting, and in need of attention. That
changed not only the subjects that were selected as projects but also the level of in-
volvement by the members in those projects. If debates at the Annual Meeting some-
times now look a bit more like debates in a legislature than they once did, at least part
of the reason is not merely increased partisanship but also increased intellectual in-
volvement on the part of those attending.

The increased involvement of academics in the work of the ALT has taken a different
form. We referred earlier to the increasing disconnect between the work of practicing
lawyers and the preoccupations of law professors, beginning in the late 1960s, when
professors at elite, and eventually many other law schools, began to shift their atten-
tion away from traditional doctrinal scholarship. The pool of qualified law professors
who would be interested in serving as Reporters or Advisers to ALI projects probably
shrunk accordingly. Exactly when this trend bottomed out is not entirely clear. In the
1980s and 90s, involvement of academics was still substantial, but interest in the ALI
at the elite law schools was probably at an all-time low.

On the initiative of Director Lance Liebman and Deputy Director Stephanie
Middleton, in 2007, the ALT held an informal conference of selected law school junior
faculty to get feedback about their interest in the ALI and what could be done to en-
courage it. One of the new programs that grew out of this conference were the junior
faculty scholarship awards now made annually. Law school deans make nominations,
and the two winners are each invited to make presentations at the Annual Meeting.
Each winner also holds a one-day conference at the ALT’s expense on a subject of
their choice. The awards have raised the profile of the ALI among junior faculty at
American law schools.

But more importantly, in the last decade there clearly has been increased involve-
ment by senior law school faculty in the work of the ALIL including some of the
leading legal scholars in the country. Part of the reason is that the subjects chosen
for ALI projects—many of them not involving traditional legal subjects, as we noted
earlier—are of greater interest than the common law subjects that were once the
core of the ALD’s focus. Part of the reason is the sheer persuasiveness of the last two
Directors, Lance Liebman and Richard Revesz. An additional part may come from the
increased interest on the part of law school faculty in taking legal doctrine seriously,
as evidenced by the advent of programs and publications addressing what has some-
times been called “the new private law.”’® And a final part may be the level of energy
and productivity of many prominent law professors, who now commonly publish sev-
eral law review articles each year and find it feasible not only to be legal scholars but
also to be involved simultaneously as ALI Reporters and Advisers. Whatever the ex-
planations, faculty from Harvard, Yale, Chicago, Columbia, Michigan, Penn, Virginia,
NYU, Duke, Berkeley, and UCLA, among others, have recently been or are now
serving as Reporters. And faculty from those and many other law schools commonly
serve as project Advisers. The result is that the work products of the ALI are informed
by the scholarship of these individuals. Conversely, it seems likely that these scholars’

78 See THE OXFORD HANDBOOK OF THE NEW PRIVATE Law (Andrew S. Gold et al. eds., 2020); John C.P.
Goldberg, Introduction: Pragmatism and Private Law, 125 HARv. L. REv. 1640 (2012).
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publications are at least sometimes informed by their work on ALI projects. The gap
between what goes on in law schools and what goes on in the work of the ALI is there-
fore probably narrowing.

VI. Conclusion

The intellectual evolution of the American Law Institute has paralleled the evolution
of American law in the century of its existence. The First Restatements reflected the
idea that certainty could be obtained by the exercise of intelligent deliberation and
articulation of black-letter rules by sophisticated legal thinkers. That idea was met
with skepticism by the legal Realists, even while the Restatements themselves were
proving useful in the world of practice and adjudication. The Second Restatements
took account of the Realist critique, adding commentary and reflecting a recognition
of uncertainty where it existed, while maintaining the black-letter approach that had
proved attractive to the bar and the bench.

Changes in the legal profession and in society at large have led over time to changes
in the composition of the ALI, and in retrospect inevitably to polarization over the
substance of some ALI projects, notably Corporate Governance and Enterprise
Responsibility for Personal Injury, and certain of the Third Restatements as well. The
ALT has learned to deal with such polarization, at times even taking advantage of it,
both in the selection of projects and in the evolution of their substance as they move
toward completion.

At the same time, the ALI's membership and leadership have become more diverse,
while involvement of elite lawyers and professors from top-tier law schools, which
had declined late in the twentieth century, has increased in recent decades. This in-
creased diversity and involvement is the product of both active recruiting by ALI lead-
ership and the rebirth of interest in legal doctrine on the part of an important segment
oflegal scholars.

It is no surprise that the ALI’s intellectual evolution has followed this course, for
otherwise it would have either withered away or become an outlier in American law.
Instead, the ALI has changed with the times, both intellectually and organizationally,
encountering pitfalls, obstacles, and criticism, but adhering to its original mission of
improving the law through the production of work that is the result of intellectual ef-
forts by a combination of lawyers, judges, and legal scholars. If this form of sustained
intellectual interaction is not completely unique in American law, it is certainly highly
distinctive.
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Restating the Law in the Shadow of Codes
The ALI in Its Formative Era

Deborah A. DeMott

I. Introduction

For institutions as for individuals, success over time can smooth out narratives of the
past, expunging the memory of consequential events and choices made along the
way. This chapter recounts the early history of the American Law Institute (ALI) from
1923 to 1945, emphasizing the significance of legislative codification to the ALI’s on-
going definition of itself and its mission. This history is more complex than appears
from some accounts, not the least because institutional necessities, including funding,
shaped the ALT’s work over time. Likewise, experience sharpened internal insight into
what made (and continues to make) the ALI distinctively valuable. Signal elements
of the Restatement—the ALT’s principal accomplishment during this era—departed
from the project’s initial plan. Successfully executing the Restatement required on-
going processes to determine its form, staffing, substantive coverage, and internal or-
ganization. Framing the Restatement project as a rejoinder to codification casts new
light on both the endurance and fragility of what it accomplished. The point of un-
dertaking the Restatement—intended as an authoritative treatment of private-law
subjects within the common law—may have been staving off an intrusion of codifica-
tion into the common law’s domain. If so, the ALI's embrace in the early 1940s of the
project that culminated in the Uniform Commercial Code (UCC) appears an about-
face that redefined itself and its work or mission. Looking inside the ALI through its
surviving records illuminates these dimensions of its early history, including its resil-
ience and evolution into an established institution.

As seen by the ALI’s organizers—legal academics, judges, and members of elite
segments within the bar—American law in the 1920s was in lamentable shape, in
particular its perceived core of general private-law doctrine. Addressing the ALT’s
1923 organizational meeting, Elihu Root noted prolixity and variation in legal doc-
trine: “[W]hatever authority might be found for one view of the law upon any topic,
other authorities could be found for a different view...”! A profusion of statutory

* David E Cavers Professor of Law, Duke University School of Law. For access to materials from ALI’s
archive, I am grateful to Sarah Oswald, Gabriella Femenia, and their colleagues in the Biddle Law Library,
University of Pennsylvania Law School, which holds the archive. For help locating other materials, I thank
Michael McArthur and Jennifer Behrens, Goodson Law Library, Duke Law School. The chapter benefited
from discussions at a faculty workshop, Duke Law School and the editorial conference for the volume; com-
ments from Andrew Gold, Carol Lee, and David Seipp helped as well. I served as the sole Reporter for the
Restatement (Third) of Agency (2006).

! Proceedings at the Organization of the Institute, 1 A.L.L. PrRoC., Part 1148 (1923).
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enactments prior to World War I compounded the challenges,? and state-by-state
enactments of uniform statutes did not eliminate the risk of divergent judicial in-
terpretations.’ Additionally, in the judgment of Roscoe Pound, the last quarter of
the nineteenth century represented “the nadir of American law-book writing,” in
which authors “assumed to find a rule for everywhere in a common-law decision
anywhere”* Within a market for law books that operated nationwide by the end of
the nineteenth century, authors’ incentives aligned with their publishers to produce
books that mostly indexed and detailed published decisions.> In a more recent assess-
ment, “in the end the treatises recreated complexity;” written as most law books were
for a lawyers’ market that sought shortcuts to precedents and potential arguments
but not a text amenable to reading as a coherent whole.® Nor was the overall result
by the 1920s—understood in today’s terms as an epistemic crisis—believed to be re-
solvable through legislative codification of private-law doctrine. Indeed, although the
Restatement represented an oft-repeated commitment to furnishing an authoritative
account of “the law as we find it,”” it did not address codified doctrine from the seven
states that had enacted general civil codes, most notably California.

Drafted neither as a statute for legislative enactment nor as a treatise or digest, the
Restatement’s authority initially turned on its form and its authorship. As an institu-
tionalauthor, the ALT comprised the well-regarded academics who served as Reporters
for each subject, the intense scrutiny brought to bear on draft texts by cohorts of ex-
pert Advisers, and the distinguished generalist members of the governing Council,
culminating in a vote taken by the ALT’s broader elected membership at an Annual
Meeting. The hoped-for result would constitute a “prima facie basis” for judicial ac-
tion, drafted in the style of a well-drawn statute® and gathering authority through ju-
dicial and professional reception over time.” If successful, the Restatement would also
keep control over private law within the judiciary, guided by “the craftsmen of the

2 Id. at 49 (reporting 62,000 distinct statutory enactments in the five years preceding 1914).

3 Id. at 57 (delegate notes “multiplicity” of judicial constructions of uniform state laws, in particular
Negotiable Instruments Law) (W.H. Washington).

4 RoscOoE PouND, THE FORMATIVE ERA OF AMERICAN Law 159 (1938). In Richard Brooks’s assess-
ment, “What appeared as complexity was actually just data, lots of data (i.e. observations) which tended
to overwhelm users accustomed to working with smaller samples” Richard R.W. Brooks, Canon and
Fireworks: Reliance in the Restatements of Contracts and Reliance on Them, in this volume at 109. The
problem, in other words, was epistemic and not (or not necessarily) ontological.

5 Id. at 158. For more on the evolution of commercial law-book publishing in the United States, see David
J. Seipp, The Need for Restatement of the Common Law: A Long Look Back, in this volume.

¢ Angela Fernandez & Markus D. Dubber, Introduction, in LAw Books IN ACTION 10 (Angela Fernandez
& Markus D. Dubber eds., 2012). Positioned within a broader history, the early treatise writers “were, in
a sense, on the defensive,” given the revolution in America, and thus “anxious” to demonstrate that their
enterprise was respectable, by making “extensive use of English materials” in light of limited indigenous
material. JoHN H. LANGBEIN ET AL., HISTORY OF THE COMMON LAw: THE DEVELOPMENT OF ANGLO-
AMERICAN LEGAL INSTITUTIONS 847 (2009). In David Seipp’s account, had the attention of the grandees of
the legal profession not been drawn by public debates about the common law, “the path of least resistance”
would have left to commercial publishers the task of addressing the epistemic problem confronted by law-
yers. Seipp, supra note 5 at 41.

7 For this phrase, see, e.g., 5 A.L.I. PrRoc. 191 (1927) (“we must state the law as we find it”) (J.W. Beale in
response to G.B. Rose).

8 Proceedings at the Organization, supra note 1, at 50 (E. Root).

° Id.
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profession... ! Additional elements of form mattered. Despite its detailed articula-
tion, ideally the Restatement would be relatively concise among its era’s law books. For

Joseph W. Beale (the Reporter for Conflict of Laws), a desirable form would be “a little

compact book so that it could be carried about, a vest-pocket edition.”!!

And what larger objective motivated this undertaking? The elaborate report sub-
mitted to the ALI's 1923 organizational meeting advanced two arguments—not en-
tirely consistent with each other—championing a detailed articulation of the common
law over codification: (1) as models, European civil codes and their American coun-
terparts were drafted in unacceptably general language that left too much room for ju-
dicial discretion;'? and (2) by preserving the common law’s flexibility, the Restatement
would avoid undue rigidity.!* The second rationale—ensuring flexibility—dominates
retrospective accounts of the Restatement’s objective.'* And the ALI’s leadership
articulated a self-definition for the ALI that underpinned its emergence as a self-
perpetuating and distinctly valuable institution. Its multistage deliberative processes,
focused on texts drafted with care and expertise, came to define it as an institution
more than (or at least as much as) the subject matter or form of its projects.'®

Like many complex institutions that evolve over time, the ALI responded in its
early years to contingencies and crises. In particular, its ongoing relationship with
the Carnegie Corporation of New York—which funded the Restatement project—
became delicate at times and required difficult choices, some of which shaped the
substantive content of the Restatement. Additionally, making the Restatement
broadly available meant that the ALI accommodated the commercial demands of the

10 1d. at 112-13 (commending “the method of sympathetic usage”; to give work “force and power,” it
“must be such as to commend itself to the craftsmen of the profession.”) (J.W. Davis).

112 A.LIL Proc. 56 (1924) (J.W. Beale).

12 Report of the Committee on the Establishment of a Permanent Organization for the Improvement
of the Law Proposing the Establishment of an American Law Institute, 1 A.L.L. PRoc. 20-21 [hereinafter
1923 Report] (“The statement of principles should be much more complete than that found in European
Continental Codes ... the court ... hasa much wider discretion than judges of our own courts” in applying a
code, given “the detail in which the law is set forth in prior decisions”). For a rich account of the place of the
Restatement project in movements toward codification, see Nathan M. Crystal, Codification and the Rise of
the Restatement Movement, 54 WasH. L. REv. 239 (1979). On the history and present status of codification
in one state (Montana), see Andrew P. Morriss et al., Debating the Field Civil Code 105 Years Late, 61 MONT.
L.REV. 371 (2000). On the contrasting history in California, see Bartholomew Lee, The Civil Law and Field’s
Civil Code in Common-Law California—A Note on What Might Have Been, 5 WEST. LEG. HisT. 13 (Winter/
Spring 1992).

13 Id. at 232 (enactment of principles in legislative codification “would sacrifice either “its flexibility or its
fullness of detail ... [w]e fear that if the law stated in this detail were given the rigidity of a statute, injustice
would result in many cases presenting unforeseen facts”)

4 See, eg, John P. Frank, The American Law Institute: 1923-1998, in THE AMERICAN Law
INSTITUTE: SEVENTY-FIFTH ANNIVERSARY 1923-1998, at 3, 11 (1998) (“the goal was to maintain the flexi-
bility of the common law”). On the evolution of the ALT’s recognition of the values served by Restatements,
as well as changes in the law following completion of the First Restatement, see Kenneth S. Abraham &
G. Edward White, The Work of the American Law Institute in Historical Context, in this volume.

155 A.LL Proc. 55 (1929) (although ALI's “primary object” was “to secure an organization by which
an orderly statement of our common law could be produced,” it was “still more important” that “the legal
profession has learned to organize itself for the constructive improvement of justice in this country”) (W.D.
Lewis); 10 A.L.I. Proc. 31 (1932), at 31 (“we have in the course of our labors [on the Restatement] devel-
oped a technique which we find useful in applying to the study of criminal procedure””) (G.W. Wickersham);
Michael Traynor, The First Restatements and the View of the American Law Institute, Then and Now, 32 S.
ILr. U. L.J. 145, 164 (2007) (“The Institute’s strengths are its members and its established processes, stature,
independence, and dedication to quality””).
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law-book trade and its sales practices. The content of what was published reflects this
accommodation. For several states, the ALI published comprehensive Annotations
to pre-Restatement cases, which required central coordination. It also required
funding and staffing, which came in part through state affiliates of the Works Progress
Administration (WPA) and other federal relief programs that funded projects spon-
sored by state bar associations to employ indigent lawyers during the hard days of the
1930s. Separately, publishing the Annotations—seen as necessary to a viable market
for the Restatement—implied that the Restatement’s own ex cathedra authority might
not always suffice. Additionally, the relatively advanced ages of several of the initial
Reporters had substantive consequences. Among them, the death of Floyd Mechem—
the initial Reporter for Agency—led to postmortem revisions of a basic doctrinal for-
mulation previously approved by the ALT’s Council and members.

Messy episodes like these early in the ALI’s history mostly stem from challenges that
confronted it as a new private-sector institution dedicated to producing authoritative
legal texts. And what was to be done when ALI's commitment to restating “the law as
we find it” met precedents followed in a majority of jurisdictions that contemporary
lawyers and judges found “barbarous”?!® During this era, the Restatement—Dby design
not drafted for legislatively enacted codification—was not a mechanism for straight-
forward change in legal doctrine. By the end of the era recounted in this chapter, the
UCC embodied a formal capacity to effect doctrinal change within the province of pri-
vate law.!” But other developments underscored the value of the Restatement itself. In
particular, by heightening the salience of “local law” in Erie Railroad Co. v. Tompkins'®
for common-law cases in federal court, the Court in 1938 assured the collateral conse-
quence of additional impact for the Restatement by directing federal courts to follow
local law, or so the ALI’s leadership believed. The Restatement would be “especially”
salient when the Annotations for a particular state evidenced a close correspondence
with Restatement provisions.'®

The remainder of the chapter proceeds as follows. Section II opens with an account
of the initial plan for the Restatement’s form and structure and then explores how and
why aspects of the initial plan changed over the course of the project. Mutability to
this degree appears atypical of projects for legislative codification in which basic issues
may be resolved early on. Section III turns to the Reporters for the first Restatement,
relationships between their work for the ALI and the individually authored trea-
tises they wrote, and the fortuities that almost inevitably followed. For two subjects
(Agency and Contracts), Reporters’ treatises preceded work on the Restatement; for

16 E.g.,5A.LI Proc. 324 (“barbarous” rule that marriage terminates authority previously conferred by a
woman on an agent) & id. at 325 (“I think that there are still several [states] that have the common law rule)
(Mechem); 11 A.L.I. Proc. 90 (1933) (“arelic of remote barbarism” that principal’s death terminates agent’s
authority without notice); 12 AL.I. Proc. 295 (1935) (“more or less of a barbarous” rule in Restitution lim-
iting action to covenants in deed when payment made for deed to which transferor had no title) (Seavey);
14 A.L.I. Proc. 90 (1937) (civil action of criminal conversation founded in “entirely archaic barbarous con-
cept of our marriage relation”) (Bohlen).

17 This era in the ALT’s history also included work on statutes. These projects—most notably a Code of
Criminal Procedure—are beyond the scope of this chapter.

18 304 U.S. 64 (1938).

19 Minutes of the Council [hereinafter CO] Feb. 21-23 1940, at 38 (in Erie the Court “unintentionally no
doubt” made Restatement “all the more important”) (H.E. Goodrich).
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Contflict of Laws and Trusts, the Reporters published their treatises midstream. At
the risk of overemphasizing individual idiosyncrasies, the section argues that the
Reporters’ own treatises shaped the Restatement project itself, not just in doctrinal
formulation, but sometimes in defining the coverage of Restatements of individual
subjects. Likewise, early choices carried ongoing consequences; some Restatement
projects overshadowed the scope of other projects, while Reporters’ deaths and
illnesses had substantive and organizational consequences. The focus shifts in sec-
tion I'V to the ALI itself as it evolved into an institution with a distinct role and mis-
sion, one capable of ongoing existence and identified as more than the author of the
Restatement. Reaching that point required, among other things, surmounting “the
publishing problem”?? that the Restatement itself posed as well as developing a ma-
ture plan for funding independent of particular projects. It also required a substantive
agenda capable of sustaining engagement over time, a need met by the UCC and later
by the Model Penal Code.?! A brief conclusion sums up.

II. The Restatement as Planned and How It Evolved: From
the Ex Cathedra Text, Past the Treatises, to the Annotations

Asdescribed to attendees at the ALI's organizational meeting in 1923, the Restatement
over time would “tend to assert itself and confirm itself and to gather authority as time
goes on”’?? And mostly it did, but with departures in form and substance from the in-
itial plan, complicated by persistent overoptimism about the time, effort, and funding
required to meet commitments. To differentiate the Restatement from treatises
written by authors who wrote as mere “photographers” of case citations,?® the text
of the Restatement would be a “direct and simple statement of the law as the Institute
declares it,”** backed by the ALT’s reputation. The text would not cite cases, not even
cases supporting the outcome on hypothetical facts stated in an illustration. As work
adopted and promulgated®® by the ALL the coherence and structure of the text stating
authoritative rules—formally reinforced by its bold-face type—would do the work,
while also bearing formal similarity to legislatively enacted codifications, whether in
Europe or the United States.?® Accompanying each Restatement—even if not as port-
able as Joseph Beale hoped—a separate treatise, with the Reporter (not the ALI) as
author, would explain the reasoning.?’

20 CO, May 10-13, 1939, at 10 (H.E. Goodrich).

2l The Model Penal Code project, begun in 1962, is beyond the scope of this chapter. On the Model
Penal Code, see Kimberly Kessler Ferzan, From Restatement to Model Penal Code: The Progress and Perils of
Criminal Law Reform, in this volume.

22 Proceedings at the Organization, supra note 1, at 51 (E. Root).

231923 Report, supra note 12, at 20.

24 2 A.LI. Proc. 36 (1924) (W.D. Lewis).

%5 Not “published”” Restatements are published by American Law Institute Publishers (ALIP), a separate
and still extant entity traceable to a partnership between ALI and two law-book publishers. The ALI holds
the copyright. See infra text accompanying note 139.

26 On the significance of form for private codification projects, see NiLs JANSEN, THE MAKING OF LEGAL
AUTHORITY 107-27 (2010).

272 A.LI. Proc. 37 (1924) (W.D. Lewis).
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The Carnegie Corporation of New York funded the Restatement project.?® The
project, which began in 1923 with an estimated duration of ten years, lasted through
1944.% Some subjects had a sole Reporter throughout (Agency, Contracts, Conflict
of Laws, Security, and Trusts) or a small team (Judgments and Restitution).*® Torts
and Property, respectively published in four and five volumes, had multiple reporters
focused on discrete topics. The ALI began but discontinued Restatement projects in
Business Associations and Sales of Land (or “Vendor and Purchaser”).?! By 1930,
the Director (William Draper Lewis) had identified a list of additional subjects ten-
tatively believed suitable for coverage in the Restatement, including Public Utilities
and Sales of Chattels,?? for a total of approximately twenty-two titles. Its cost impli-
cations doomed this expansion. But although Restatement work “could go on indef-
initely;” Lewis also noted in 1930 that it was timely to “visualiz[e] the Restatement
as a completed whole,”** which implicitly assigned even greater importance to trans-
substantive matters like consistent terminology and comprehensive indexing. By 1935,
the Council’s Executive Committee prepared a report on the ALI’s future, addressing
the content of an “ideal Restatement,” which formed the premise of a final grant appli-
cation to the Carnegie Corporation. The funding that resulted enabled the completion
of the multivolume Restatements of Property and Torts, but forced a choice between
two other subjects: Business Associations and Security.** The choice was Security.*

8 Carnegie’s initial grant in 1923 of $1,075,000 to support the Restatement project was later aug-
mented for a total of $2,419,196.90, plus $25,000 toward support of the organization itself and $10,000
to support the “local annotations” project. See William Draper Lewis, “How We Did It,” in HISTORY OF
THE AMERICAN LAW INSTITUTE AND THE FIRST RESTATEMENT OF LAaw 5 (1945). Overall through 1948,
the Carnegie Corporation’s committed grants to the ALI add up to more than $2.7 million. Richard L.
Revesz, The Continuing Support of Our Founding Donor, ALl ADVISER, Apr. 20, 2021. Elihu Root, prom-
inent in the ALI's founding, was a trustee of the Carnegie Corporation from 1919 until his death in 1937.
Root succeeded Andrew Carnegie as the Corporation’s president in 1911, serving until 1919, and had
represented Andrew Carnegie as a private lawyer. For specifics of the ALI's ongoing relationship with the
Carnegie Corporation, see infra text accompanying notes 155-65. On Root’s role in securing the grant and
his mentorship of William Draper Lewis, the ALI’s initial Director, see N.E.H. Hull, Back to the “Future
of the Institute” William Draper Lewiss Vision of the ALI's Mission During Its First Twenty-five Years and
the Implications for the Institute’s Seventy-Fifth Anniversary, in THE AMERICAN LAW INSTITUTE: SEVENTY-
FIFTH ANNIVERSARY 105, 115 (1998).

2 2 A.LLProc. 19 (1924). Adjusting for interim inflation, in today’s dollars Carnegie’s support would be
more than $43 million. Revesz, supra note 28.

30 Austin W. Scott and Warren A. Seavey were the Reporters for both; Erwin N. Griswold served as
Assistant Reporter for Judgments. Seavey succeeded Floyd R. Mechem as the sole Reporter for Agency;
Scott was the sole Reporter for Trusts.

31 Samuel Williston, the Reporter, took on this subject following completion of the Contracts
Restatement. Williston’s separate commitment to edit the Annotations, see infra text accompanying notes
67 and 131, slowed his work on Sales of Land. He resigned from the project due to poor health. Minutes of
the Executive Committee of the Council [hereinafter EC], Feb. 1, 1936, at 3.

32 9 A.L.I. Proc. 52 (1930) (W.D. Lewis). The additional estimated cost was $1.5 million.

3 1d.

34 Report of the Executive Committee to the Council on the Future of the Institute, 12 A.L.I. PROC. APPX.
409-30 (1935). As defined in the report, “Security” concerns “the law relating to all transactions in which
the performance of a promise by a principal is secured either by the promise of another or by an interest in
land, chattels, or choses in action.” Id. at 416.

3 Lewis, the Reporter for the discontinued Restatement of Business Associations, explained the situation
otherwise in his retrospective account: looking at the subjects covered by the Restatement, a knowledgeable
reader may wonder at the omission of “the common law partnership and the Law of Corporations ... The
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When funding ran short to complete that Restatement, a further choice followed, as
between suretyship and mortgages (suretyship won).>

The ALTs distinctive processes helped assure quality but did not come for free.
Each Restatement had its distinct cohort of Advisers®” who met with the Reporter
and Director Lewis when the Reporter had a draft of new material and, sometimes
and in smaller groups, to consider revisions to draft material. Advisers’ meetings,
or “Conferences,” could run over several days, especially in the summer. Like the
Reporters, Advisers received payment for their work. The carefully detailed docu-
mentation of this group work is an indication of its seriousness for the participants
and the ALI itself. The ALI dispatched a stenographer (usually Louise C. Peters) to
each meeting who took minutes; on-site or back at ALI headquarters in Philadelphia
she transcribed and typed them up, using onion skin and carbon paper sets, for dis-
tribution to each Restatement’s Advisers and Reporter.’® Given the meetings integral
to each group’s work, projects with multiple distinct groups had cost implications; as
of 1933, the Torts project cost more than any other over the preceding two years.*
Additionally, Property and Torts took longer to complete than did other subjects.

Present at almost all of these meetings (and many others as well), and crucial to
coordination, quality control, and enforcing consistency in usage and recurrent
definitions, Director Lewis “lived a peripatetic life;” in the assessment of Samuel
Williston, the Reporter for Contracts.* In summer time, Lewis convened meetings
at his summer home in Maine, housing meetings from 1930 onward in a “portable

reason for the omission was that corporations have their origin in statutory enactment. There was a fear
that if undertaken the work could not be successfully carried on; that a considerable portion of our funds
might therefore be wasted” Lewis, supra note 28, at 22. To be sure, these considerations might have
prompted the choice of Security. Lewis’s work as Reporter concluded with draft provisions on the creation
of shares presented to the Annual Meeting in 1932. CO, Dec. 14-16, 1932, at 24. Discontinuing the Business
Associations project responded to the overall demands on Lewis: “The increasing pressure of my work as
Director necessarily made the work proceed very slowly...” Id. at 25. Nonetheless, Lewis remained “con-
vinced that it is possible for the Institute to do most valuable constructive legal work by producing a com-
paratively short statement on Corporations for Profit...” Id.

3 CO, Feb. 21-25,1939, at 22.

37 PFor Property and Torts, the composition of each cohort varied by volume and subject-matter divisions
within volumes.

38 EC, Oct. 22, 1926, at 4 (describing post-conference process). Louise C. Peters, the ALI employee who
“took the majority of the stenographic notes” at these meetings, plus (unaided) all discussions at Annual
Meetings from 1929 to 1942, resigned as of December 1944. EC, Nov. 28, 1944, at 2. This occasion marks
the formal acknowledgment in ALI’s internal minutes of her work and its importance. (“In looking back
over our work on the Restatement ... we realize that what Mrs. Peters has done for the Institute has been
an essential element in its success”) Apart from Peters and her colleagues in support roles at ALI head-
quarters, the first woman to play an acknowledged role in ALI’s work is Soia Mentschikoff, appointed as a
Legal Assistant to the UCC’s Chief Reporter Karl Llewellyn in 1942 (EC, Dec. 19, 1942, at 38) and, in 1944,
Assistant Reporter on the UCC’s Sales article (CO, Feb. 22, 1944, at 2).

3 CO, Dec. 14-16, 1932, at 31 (for current year, estimated cost of $21,900).

40 SAMUEL WILLISTON, LIFE AND LAW: AN AUTOBIOGRAPHY 313 (1940, reprint ed. 1998) (“He attended
the conferences on every subject, so that he was away from his Philadelphia home a large part of the time.”).
Lewis may have welcomed his travels. Reporting on his train trip to Seattle in summer 1928 for an ABA
meeting, he applauded the “Canadian Pacific route,” on which “one can get a compartment or drawing
room without extra train fare, so I was able to put in four undisturbed good days” of work. EC, Oct. 20,
1928, at 14.
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house” constructed at ALI’s expense.*! In general, the progress of the Restatement as
a singular work produced through discrete projects—several conducted at the same
time—required ongoing mechanisms to further coherence. Although the ALI was
aware of the importance of consistent terminology from the start,*? and despite the
impact of Lewis’s pervasive presence, occasional meetings among multiple Reporters
proved necessary to “smooth out differences” among their formulations.*’ Not all dif-
ferences in definition were resolvable this way. The initial Reporter for Torts (Francis
Bohlen) “reserved the right to question” the Agency draft’s definition of “independent
contractor” when the question became important to the Torts Restatement.** And
some pervasive terms and concepts (like “notice”) were “troublesome”*>

The original plan coupled each Restatement with a separate explanatory treatise
written by the Reporter as its author to contain citations to case authority and, when
the cases diverged, explain the route taken by the Restatement. Treatise drafts would
accompany Restatement drafts for review by each project’s Advisers and at Annual
Meetings; both would be published simultaneously. The treatise component of the
plan required arrangements in 1923 with publishers for the two Reporters who had
already published definitive treatises—Floyd R. Mechem (Agency) and Williston
(Contracts)—because the Restatement treatises were likely to be based on their prior
publications.*® Beale, yet to publish his treatise on Conflict of Laws, had it well un-
derway. In exchange for $4,000 in 1923, he transferred rights to his work-in-progress
to the ALL Beale surrendered his accumulated treatise materials to Lewis, who had
them inventoried and then transferred custody back to Beale, with the materials to re-
main in a steel cabinet to be purchased by Lewis, except when Beale used the materials
for ALI purposes.*” By 1925, work on the treatises had been reduced relative to work
on the Restatements themselves*® and unresolved questions remained, including the
extent to which the treatises would be sufficiently standardized.*® Not all reporters
cooperated with the treatise component of the initial plan; Mechem submitted no ma-
terial for a treatise to accompanying the Restatement volume on Agency.>® At the end
of 1925, the Council confined work to the Restatement itself, with treatises to provide

41 CO, May 7, 1930, at 7 (“The Director is authorized to have erected a portable house with a room ap-
proximately 12 X 15 feet, at a cost not exceeding $1000 for use as a conference room at Northeast Harbor,
Maine .. ). The cost for the portable house was charged against the general administration account as an
item of “Office Furniture and Equipment”” For ten years, Williston spent a week at Lewis’s property each
summer. WILLISTON, supra note 40, at 313. He reports the presence of two “portable houses ... placed
among the trees on the shore” of a sound. Id.

2 E.g, 4 ALL Proc. APPX 46 (1926) (important that recurrently occurring words and expressions
“stand for the same thing throughout”) (W.D. Lewis).

4 E.g., EC May 2, 1931, at 5 (“labor” of Beale “at least technically concluded” following conference to
“smooth out differences” with Agency and Torts Restatements).

4 EC, Oct. 14, 1927, 6 A.L.L. Proc. 92-93. This subsequent inquiry does not appear to have happened.
See text infra accompanying note 109.

45 CO, Apr. 28-May 1, 1926, in 4 A.LL Proc. 22 (1926).

46 EC, May 19, 1923, in 1 A.L.L. Proc. 37.

47 EC, June 29, 1923, in 2 A.L.I. Proc. 118-19. The cabinet was to bear the ALI’s name.

48 CO, Apr. 30-May 1, 1925, in 3 A.L.L. Proc. 38.

49 2 A.LIL Proc. 44-45 (noting likelihood that treatises will vary).

%0 CO, Dec. 16-19, 1925 at 20. Mechem may have viewed such a treatise as unnecessary because his two-
volume work, published in 1914, was readily available. For more on Mechems treatise, see infra text accom-
panying notes 89-90, 92-96, and 113.
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explanatory material but not comprehensively to parallel Restatement provisions.>!
Likely not coincidentally, the same meeting noted that three of the Reporters were
over the age of sixty>? as well as the costs entailed by a commitment to publish the
treatises. Although minutes from ALT’s internal meetings do not reveal whether Beale
returned the $4,000 when his treatise materials (and the rights to them) were returned
to him in 1933, his salary in that period is noticeably less than the amounts author-
ized for other Reporters.>

John Frank’s retrospective assessment is convincing: the plan for simultaneous
treatises was “a pie-in-the sky concept,” feasible only for Reporters who had already
written a treatise or had one well underway, while “for a Reporter who did not already
have his treatise in his pocket ... the task was simply impossible”>> As a consequence,
beginning in 1932 with the publication of Contracts, the Restatements were “author-
itative without authorities,” comprising succinctly written doctrinal articulation and
brief commentary.®® Periodically, the Council requested more from Reporters—
lists of authorities for their Advisers, explanatory notes—but no consistent practice
emerged. By the time the Council and its Executive Committee took up the question
of publishing explanatory notes, it was too late for Contracts (already published) and
unrealistic for Agency, which was headed toward a firm deadline for publication.”

Formally, the Restatements resembled legislatively enacted codifications of doc-
trine, testing the power of ex cathedra text.’® Perhaps this outcome was welcome
at the time.>® Two decades later, discussion at the 1953 Annual Meeting turned to
a draft definition of charitable trusts that chose between two different lines of au-
thority, prompting a member’s request that the text acknowledge the choice. The ALT’s
President (George Wharton Pepper) responded: “There has been a change of thought
on that subject during the life of the Institute. At the start, it was thought to be wise
to secure for the black letter ... a certain ex cathedra authority to suppress any men-
tion of competing doctrines or dissent or any question of authorities which would
raise a question about the soundness” of the Restatement’s doctrinal formulation.*
With time, “we have become more realistic....”®! Three years later, the ALI’s Director

51.CO, Dec. 16-19, 1925, 3 A.L.L PROC. 409-10.

52 Id. at 409, noted in Frank, supra note 14, at 15.

53 CO, Mar. 6, 1929, at 7 (Beale “anxious to make an arrangement with a publisher for the publication of
his treatise ...”).

5% Compare EC Oct. 18, 1930 ($2,500 Reporters salary for Conflict of Laws; $5,000 salary for Reporters
for Agency and Contracts), with CO, Dec. 5, 1924 ($5,000 salary for Reporters for Conflict of Laws,
Contracts, and Torts).

%5 Frank, supra note 14, at 14-15.

% Id. at 14.

57 EC, Dec. 1, 1933, at 5 (For Beale and the Conflicts Restatement, unclear whether it would be “fair” to
ask him; Herbert Goodrich, also working on Conflicts, was too busy.) Perhaps not “fair” because the ALT’s
relationship with Beale likely soured when the Council took charge of a draft. EC Oct. 20, 1933 at 5 (“careful
scrutiny” given to draft by Council; “more than a mere courtesy due Mr. Beale” to send him a copy of the
results with an “opportunity ... to make any observation thereon he desires”).

58 2 A.LL Proc. 37 (1924) (noting that Restatements would be characterized by some as “speaking ‘ex
cathedra’”) (W.D. Lewis).

% The “poverty of references” in Restatement drafts attracted external criticism. 5 A.L.I. Proc. 106
(1927) (G.W. Wickersham).

6 30 A.L.L ProC. 50 (1953).

ol Id.
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(Herbert F. Goodrich, who succeeded Lewis) stated he saw “no profit at all in dis-
cussing whether” the initial Restatements would have been better had they been less
ex cathedra.®?

Qualifying the claim that the Restatements spoke ex cathedra, as early as 1927 Lewis
acknowledged that “somebody is going to get out annotations to these Restatements.
Thatisbound to come”® Leaving their production to commercial law-book publishers
would be unsatisfactory, Lewis argued. Authors engaged to research and write anno-
tations would be insufficiently familiar with the ALI's terminology, while commer-
cial publishers’ incentives would not further simplification as opposed to multiplying
citations.®* Better then to encourage state bar associations, working in conjunction
with the ALIL to sponsor the production of “local annotations” summarizing state-
law cases keyed to Restatement provisions. Along with precluding efforts from com-
mercial publishers, the local-annotations project had additional motivations. For the
Restatement to gather authority through judicial citations and its use by lawyers, more
familiarity with its substance within state bars could only help. Working on annota-
tions served as a commitment device that bonded lawyers to the Restatement, while
the availability of annotations helped sales of Restatement volumes in a state, as ALT’s
publishing partners emphasized.®> Moreover, the Annotations responded to law-
yers’ skepticism. The ALT’s President (George W. Wickersham) told the 1935 Annual
Meeting that “the force of habit of the American legal mind,” even when confronted
by statements of the law produced by the best legal minds, is to “desire[] to go back
through the welter of cases and put himself in the position of those who produced
these formulations of the law;” to confirm their accuracy.®® Additionally, lawyers may
have been skeptical because they understood that their professional obligations to cli-
ents required caution in relying on a novel secondary resource like the Restatement.

Although the ALI distanced itself from formal authorship of the Annotations, it
published them and worked to maintain quality. Production of Annotations always
lagged the Restatement volumes. Goodrich served as the designated liaison with
state bar associations, which varied in keenness and capacity to undertake the pro-
ject. Samuel Williston (his work on the Contracts Restatement concluded), edited
the Annotations and was praised for his tact in working with their authors.®” The an-
notators’ work necessarily involved a great deal of drudgery, requiring proceeding
page-by-page through the digests for particular subjects, sometimes aided by lists of
cases furnished by Reporters.®® But annotation work also required imagination and

2 33 A.L.L. Proc. 43 (1957) (H.E. Goodrich) (“The Restatement appeared. ... It has been successful and it
has had a very great influence on the development of the law”).

6 Minutes of Conference of Co-operating Committees of Bar Associations and Specially Invited Persons,
Oct. 27,1927, in 6 A.L.I. ProC. 53.

64 Id. at 54.

%5 For more, see infra text accompanying notes 140-43.

% 12 A.L.L. Proc. 49 (1935) (G.W. Wickersham).

7 CO, Dec. 18-21, 1933, at 56 (lauding Williston’s “gracious urbanity” as editor in ironing out problems)
(H.E Goodrich).

% CO, May 8, 1935, at 15 (“The work itself is unmitigated drudgery”) (H.E. Goodrich). To be sure, legal
scholarship in this era—including that conducted by Restatement Reporters and treatise authors—required
stamina in light of the then-available research methodologies.
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intellectual agility to organize relevant cases by Restatement sections and then draft a
concise and accurate summary of each case.®

Asa consequence, staffing the Annotations remained a challenge throughout, as did
funding.”® Despite an initial failure to interest the Carnegie Corporation in making
an additional grant toward the costs, Carnegie eventually contributed.”* The ALI it-
self funded some of the work, as did its publishing venture, American Law Institute
Publishers (ALIP).”? Further support during the Depression of the 1930s came
through projects sponsored by state affiliates of federal relief programs—including
the WPA and the Civil Works Administration (CWA)—directed toward employing
indigent lawyers. In 1934, Lewis and Goodrich traveled to Washington, D.C., to urge
the CWA program administrator to extend a Minnesota program to other states.”
In time, federal relief support ended;”* by 1943, as law professors and young lawyers
joined the war agencies and military services, Goodrich thought the outlook for more
annotations in the immediate future was “not very good””> And thus the program
of local annotations ended. By this time judicial citations to the Restatement itself
sufficed to populate a separate book of annotations, The Restatement in the Courts,
produced by the ALI’s own staff and organized state by state.”®

III. Early Choices and Later Fortuity: Reporters, Their
Treatises, and Restatement Projects over Time

The ALTs ongoing challenge of securing the Restatement’s identity and authority, tied
to but distinct from the Reporters, stemmed from its ambition to produce authorita-
tive legal texts as a private-sector organization. Lewis emphasized to the 1927 Annual
Meeting that the Restatements represented “distinctly group work,” noting that
some Advisers had effectively become Reporters’ collaborators,”” and later reinfor-
cing the point at the 1934 Annual Meeting by characterizing the Restatements as a
“group project.”’8 To be sure, much work was done within groups of Advisers and with
Lewis—all those meetings and successive drafts—but each Restatement volume was
also personalized to its respective Reporter. Seen in retrospect, Reporters who under-
took a Restatement with a treatise already published or well underway were “essen-
tially codifying the treatises with the Restatements. ...’ On the other hand, two large

% EC, Apr. 10, 1934, at 5.

70 By 1940, in order to “round out” an Annotations program, Goodrich urged focusing on states that
combined extensive territory with light accumulations of cases plus directly employing “a competent
person to produce as much manuscript as possible” to be reviewed by the local bar association. EC, Dec. 21,
1940, at 26.

71 Lewis, supra note 28, at 5.

72 For more on ALIP, see infra text accompanying notes 140-44.

73 EC, Feb. 10, 1934, at 5. Lewis’s retrospective account of producing and funding the Annotations does
not mention WPA and other relief programs as sources of support. Lewis, supra note 28, at 12-13.

74 CO, Feb. 23-26,1943, at 13.

75 CO, Feb. 23-26, 1943, at 47.

76 See, e.g., CO, Feb. 23,1943, at 37 (purchasers of year’s Restatement volume to receive paperbound sup-
plement to The Restatement in the Courts).

77 4 A.L.I. PrOC. APPX. 37 (1926).

78 11 A.L.L Proc. 329 (1934).

79 Frank, supra note 14, at 14-15.
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Restatement projects (Torts and Property) undertaken by Reporters without a trea-
tise of their own—or even a comprehensive contemporary work by another author—
took much longer to complete. No doubt this was due in part to the scope of Property
and Torts as subjects, but the absence of an already elaborated analytic structure to
serve as a starting point cannot have helped. Relatedly, the coverage of the Property
Restatement remained an open question from its start in 1926 well into the 1930s.5°

Additionally, in defending their drafts before the ALT's membership in successive
Annual Meetings, the Reporters visibly personified each Restatement volume, which
muddled distinctions between their authority as Reporters, which was derivative of the
ALTs, and their stature based on their own publications, including their treatises. In turn,
by defining the field for inquiry, the Reporters’ treatises likely shaped the results when
“the law as we find it” underwent restatement. Separately, proceeding simultaneously
with multiple Restatement projects—some later discontinued—had implications for the
coverage of individual Restatements. And death and illness among the ranks of Reporters
inevitably shaped the projects.

No doubt it came as welcome news to the Executive Committee in 1923 that Samuel
Williston was, not just willing, but “anxious” to undertake the work of Reporter for the
Restatement of Contracts.?! Published in three substantive volumes in 1920, Williston’s
The Law of Contracts was well received by practicing lawyers and the judiciary, fol-
lowing Williston’s 1909 treatise on the law of sales of goods.®> Beginning in 1902,
at the request of the Commissioners on Uniform State Laws, Williston drafted the
Negotiable Instruments Law®® and the Uniform Sales Act (1906).34 Beyond Williston’s
professional stature, in the assessment of the ALI’s Council’s Executive Committee, his
treatise on contract law, which “exhaustively set forth” the law, tended to clarify it,%
with the consequence that “[i]t will make the task of restating the law ... far simpler
that it would otherwise be”®® And work could proceed expeditiously; Williston an-
ticipated when appointed in 1923 that a draft of a “considerable part” of the Contracts
Restatement could be ready for consideration at the ALT’s Annual Meeting tentatively
scheduled for February 1925.87 Likewise, when Floyd Mechem was designated the
Reporter for the Restatement of Agency, the Executive Committee acknowledged his
stature as “the one person pre-eminently fitted” to serve.® His treatise was “accorded
an authority by the courts unexcelled if indeed equaled by that accorded to any other
legal treatise”®® Published in 1914, Mechen’s second edition remains the last treatise
on agency law in the United States of comparable depth and scope.”®

80 Report on Future of Institute, supra note 34, at 418-19.

81 EC, May 5, 1923, in 1 A.L.I. Proc. 62 (1923).

82 WILLISTON, supra note 40, at 263-64.

83 Id. at 219. See also SAMUEL WILLISTON, THE LAW GOVERNING SALES OF GOODS AT COMMON LAW AND
UNDER THE UNIFORM SALES AcCT (1909) (post-Sales Act treatise).

84 WILLISTON, supra note 40, at 222.

85 EC, May 19, 1923 at 62 (statement of Council to Carnegie Corporation).

86 Id.

871923 Report, supra note 12, at 93-94.

881923 Report, supra note 12, at 97-98.

8 Id.

% See FLOYD R. MECHEM, A TREATISE ON THE LAW OF AGENCY: INCLUDING NoT ONLY A DISCUSSION
OF THE GENERAL SUBJECT BUT ALSO SEPARATE CHAPTERS ON ATTORNEYS AUCTIONEERS BROKERS AND
FacTors (2d ed. 1914). For more on Mechem himself and his successor, Warren A. Seavey, see Deborah
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The relationship between the Restatements and the Reporters’ treatises can be char-
acterized in substantive terms, as “codifying” legal doctrine as stated in the treatises
into Restatement form.”! Focusing on the Mechem and Williston treatises suggests an
additional relationship that also shaped the Restatements for Agency and Contracts,
as Reporters’ prior publications (regardless of format) likely shaped other volumes as
well: the Reporters’ treatises defined the scope of inquiry into the law, a prerequisite
to “restating the law as we find it” Exhaustive treatments of their subjects the treatises
undoubtedly were, but only within the ambit defined by the author. For both trea-
tises, that was the common law, mostly from the United States but with due regard
for English precedents. Neither treatise inquired into doctrine as codified in the civil
code states in the United States, paralleling its omission from the Restatements. This
approach carried pitfalls, as an example from Agency demonstrates.

In fairness, Mechems treatise acknowledges early on that “several states have stat-
utory statements of the law of agency as part of a general code”? An Appendix to
Mechem’s second volume, preceding the Table of Cases and Index, contains verbatim
the language of the Codes” agency law provisions. However, doctrinal analysis in the
body of the treatise does not address the Code provisions, just as they go unmen-
tioned in the Restatement. Most of the time, the omissions are of no moment because
the substance of the Code provisions falls in line with the Restatement’s formulations.

But not always. In the Restatement, section 138 defines a power given as security,
that is, “the power to affect the legal relations of another, created in the form of an
agency authority, but held for the benefit of the power holder or a third person and
given to secure the performance of a duty or to protect a title...”?* Unlike actual au-
thority in an agency relationship, a power given as security cannot be terminated
through revocation by its creator.”* Powers given as security are valuable in many com-
mercial contexts because they are less fragile than authority in common law agency
relationships.” Neither Section 138 nor the counterpart treatment in Mechem’s trea-
tise?® acknowledges that the California Civil Code defines an irrevocable power “given
as security” substantially more narrowly, by requiring that such a power be “coupled
with an interest in the subject matter of the agency””®” As a consequence, irrevocability
requires that the power holder possess a proprietary interest in the “subject matter of
the agency”; and the power must be held by the person who holds the interest, not an-
other person or an affiliated entity.”® The California Annotations to the Restatement

A. DeMott, The First Restatement of Agency: What Was the Agenda?, 32 So. ILL. U. L.J. 17 (2007) [here-
inafter DeMott, The First Restatement]; Deborah A. DeMott, The Contours and Composition of Agency
Doctrine: Perspectives from History and Theory on Inherent Agency Power, 2014 UN1v. ILL. L. REV. 1813
[hereinafter DeMott, Inherent Agency Power].

1 Frank, supra note 14, at 14-15.

92 MECHEM, supra note 90, vol. 1, at 11. On the Codes and other precursors to the Restatement, see Seipp,
supranote 5.

93 RESTATEMENT OF AGENCY §138 (1933).

94 Id. § 139.

% For a contemporary account of powers given as security and irrevocable proxies to exercise voting
rights in securities or membership interests, see RESTATEMENT (THIRD) OF AGENCY §3.12 (2005).

9 MECHEM, supra note 90, at 405-19.

97 CaL. Crv. CODE § 2359.

98 See Pacific Landmark Hotel, Ltd. v. Marriott Hotels, Inc., 23 Cal. Rptr. 2d 555, 561 (Cal. App. 1993).
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of Agency—published in 1937, four years in the Restatement’s wake—note the dis-
crepancy, commenting that “[t]he [California] cases leave serious doubt as to whether
[the Code provision] is the equivalent of ‘powers given as security’ as used in Section
1387% Thus, relying solely on the Restatement’s articulation of “the law as we find it”
could be perilous, especially for lawyers unfamiliar with local law.

The perceived linkage between Reporters’ treatises and their Restatements may be
closest for Conflict of Laws. Beale’s three-volume treatise on Conflict of Laws, % pub-
lished in 1935, and the one-volume Restatement, published in 1934, were often re-
viewed together.!%! Overall, Goodrich told the Council, the Restatement “has been
pretty well received”; reviewers who entirely rejected Beale’s approach “were un-
happy” with the Restatement, while those “more thorough[ly] Bealian than Mr. Beale
himself” were displeased by instances in which the Restatement “departed from the
Reporter’s theory’!%2 Writing retrospectively in 1945, Lewis nominated one subject by
name for “revision with advantage” in work to succeed the first Restatement: Conflict
of Laws.!% Change in the law itself, of course, could warrant revision; but it would also
serve to distance the ALI from Beale as an individual author.!%4

Early on, the Executive Committee recognized the “practical advantage” in having
work on Agency, Contracts, and Torts proceed at the same time to enable frequent
conferences among Reporters, given Agency’s “intimate[]” connection to the other
subjects.!%® Although contemporaneous work on all three subjects (plus others) facili-
tated overall coherence within the Restatement, it also led to midstream relocations of
topics as well as overhang effects given the sequencing and pace of work within each
project. For example, as between Torts and Agency, at the 1925 Annual Meeting Lewis
noted that “we have had to decide under which subject shall be treated the liability of
the master to the servant for the master’s or the fellow servant’s negligent act”!%® At
least tentatively, this issue (addressed in the fellow servant rule) went to Torts.!” But
the Agency Restatement, notwithstanding internal upheavals of its own, proceeded
on schedule to final publication in 1933, and included the fellow servant rule.!® And

99 T CALIFORNIA ANNOTATIONS TO THE RESTATEMENT OF THE LAwW OF AGENCY 108 (1937). See also
Hawkins v. Daniel, 273 A. 3d 792, 810 n. 21 (Del Ch. 2022) (noting disparity between California and
common law rule in dispute concerning irrevocable proxy; Delaware follows common law rule).

190 JosepH W. BEALE, A TREATISE ON THE CONFLICT OF LAws, 3 vols. (1st ed. 1935). Beale also published
a one-volume work in 1916. See Joseph W. Beale, A TREATISE ON THE CONFLICT OF LAWS OR PRIVATE
INTERNATIONAL Law (1916).

101 CQ, Feb. 12, 1936, at 25 (Goodrich).

102 Jd. at 25-27. On Beale’s theory itself and the Restatement, see Symeon C. Symeonides, Conflict of Laws
in the AL’ First Century, in this volume.

103 Tewis, supra note 28, at 21.

104 Beale died on January 20, 1943. The Council statement memorializing him acknowledges that it was
a “foregone conclusion” that Conflicts would be a subject included in the Restatement and that Beale would
serve as Reporter, combining “wide knowledge of the decisions” with a “clear concept of the subject as a
whole” CO, Feb. 23, 1943, at 8.

10571923 Report, supra note 12, at 97.

106 3 A LI ProC. at 126-27 (1925).

107 Id. at 127.

108 RESTATEMENT OF AGENCY § 474 (1933) (subject to exceptions, “the master is not liable to his servant
who, while acting within the scope of his employment or in connection therewith, is injured solely by the
negligence of a fellow servant in the performance of acts not involving the performance of the master’s
nondelegable duties. ...).
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neither Bohlen nor a fellow Torts Reporter appears to have pursued Bohlen’s stated
concern, noted earlier, about the definition of “independent contractor” in drafts of
the Agency Restatement.!%

The Torts Restatement took much longer to complete. Bohlen’s incapacitation
from mid-1937 onward led to delays and required reorganizing the work, including
adding a fifth working group.!1® As it happens, the Reporter helming that group—
Seavey—served throughout as an Adviser to the Torts Restatement, in addition to his
work on Agency as an Adviser and then the Reporter, a further connection between
the projects that may have diminished the significance of situating individual topics.
When Lewis explained the ongoing reorganization of work on Torts to the Executive
Committee, he noted that Seavey had been asked to suggest additional Torts topics
for inclusion (Seavey served as the Reporter for the Division covering Miscellaneous
Rules). For Lewis, “among [Seavey’s] good qualities is fertility in the suggestion of
situations which may arise in any field of law in which he is dealing,”!!! a trait relevant
to Seavey’s recurrent presence in multiple working groups.

Although the Agency Restatement includes topics earlier allocated to Torts, it also
omits some that strike contemporary readers by their absence. Most prominent are
situations in which an agent represents, not an individual person as principal, but
an entity of some sort. This omission—which persists in Restatement of Agency
(Second) (1958)—attracted inquiry at the 1926 Annual Meeting. In response to a
member who questioned why the draft did not cover the appointment of an agent for
a corporation, Mechem replied, “that was thought to belong in Mr. Lewis’s Business
Associations. .. 12 The coexistence of that project (discontinued in 1933) likely as-
serted an overhang effect on Agency’s coverage. But the overhang may not entirely ex-
plain the omission. Mechem’s treatise itself does not deal with corporate officers or, for
the most part, with the implications when an agent represents a principal that is notan
individual.!'® Thus, and independently of any overhang over Agency asserted by the
Business Associations project, the Reporter’s treatise likely circumscribed the ambit
of inquiry to exclude instances of agency relationships outside the treatise.

Additionally, up until the final draft submitted to the ALT’s members in 1933, the
Agency Restatement defined apparent authority as did Mechem’s treatise, as a power
to affect the principal’s legal relations when a principal negligently causes a third party
to believe the agent possesses authority, entirely distinct from the agent’s actual au-
thority that the principal intentionally confers on the agent.!!* Based on his treatise,
for Mechem apparent authority bore a close relationship to deceit or fraud as a basis

109" See supra text accompanying note 44.

110°CO, Feb. 22-26, 1938 at 17. On the ALI’s relationship with Bohlen after this point, see infra note 159.
Seavey served as sole Reporter for Chapter 47 (Damages) and for Divisions 11 (Miscellaneous Rules) and
12 (Defenses Applicable Against All Tort Claims).

1L EC, Apr. 30, 1938, at 3.

112 4 A.LI PROC. APPX. at 162 (1926).

113 Not that corporations go entirely unmentioned. See, e.g., MECHEM, supra note 90, at § 130 (noting
that private corporations have power to appoint agents; “[t]he existence of the agency and the effect of the
agent’s acts ... are subject to the same rules which apply to individuals?”).

114 MECHEM, supra note 90, at 514. The treatise illustrates this with a diagram featuring concentric cir-
cles, with “Declared or Express Authority” at its core. Id. at 515. Never do (or could) the lines defining the
circles intersect.
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for a principal’s liability to a third party;!!° an agent acted with apparent authority only
when the principal’s manifestations to the third party concerning the agent’s authority
diverged from those made to the agent. Requiring divergent manifestations to agent
and third party excluded the possibility—known as “lingering apparent authority”—
that an agent might appear to have authority following the principal’s revocation of
authority when the third party lacked notice of the revocation. It also excluded the
possibility that an agent might act throughout with both actual and apparent authority
but the third party could prove the presence of apparent authority much more readily
on the basis of manifestations made to it, not internal manifestations as between prin-
cipal and agent.!!¢

Floyd Mechem died in December 1928; Seavey’s appointment as the successor
Reporter rapidly followed.!'” Seavey, an Adviser from the project’s beginning, had
become increasingly dominant within the Agency group.'!® The final draft of the
Agency Restatement presented to 1933 Annual Meeting redid the basic definition
of apparent authority.!!® Defending the final draft, Seavey said of Mechem, “I do not
think he quite appreciated at the time the consequences” of his definition of apparent
authority.?” Nor, it seems, did anyone else at that earlier time.'?!

Finally, individuals who served as Reporters themselves—and distinct from their
Restatements once published—changed over time in many ways, occasionally distan-
cing them from the ALI and its evolving mission. In his autobiography, published in
1940 when he was seventy-nine years old, Samuel Williston wrote in a mellow tone
of codification: “It is certainly probable that at least the partial codification which we
already have will be extended to other subjects.”!?* The Restatement itself “can serve
as a foundation for a code which would surely be superior to anything which could
be struck off as an original enactment”!** One year later, Williston's tone was not
mellow when he dispatched written objections focused on the UCC project that the
ALI was about to undertake jointly with the National Conference of Commissioners
on Uniform State Laws (NCCUSL). Focused on a revision of the Uniform Sales Act,
the proposal, in Williston’s assessment, contemplated a lengthy process of state-by-
state enactment, followed by uncertainty: “Even if the substance of the old rules is pre-
served, if they are stated in a statute in new words, litigation is invited. ... Amendments

15 Id. at 512.

116 For this rationale, see RESTATEMENT (THIRD) OF AGENCY § 2.03 cmt. c. (2006).

117 EC, Dec. 19-22, 1928, at 2 & 27 (acknowledging Mechem’s death and appointing Seavey as successor
Reporter).

18 For examples, see DeMott, Inherent Agency Power, supra note 90, at 1823-24.

119 Compare RESTATEMENT OF AGENCY § 8 (“Apparent authority is the power of an apparent agent to
affect the legal relations of an apparent principal with respect to a third person by acts done in accordance
with such principal’s manifestations of consent to such third person that such agent shall act as his agent”)
(1933), with RESTATEMENT OF AGENCY $§10 (“Apparent authority is the result of the manifestation by one
person of consent that another shall act as his agent, made to a third person, where such manifestation dif-
fers from that made to the purported agent”) (Tentative Draft No. 1 1926).

120 11 A.L.I Proc. at 79-80 (1933) (discussing revision to Section 8). No comments came from the floor.

121 When Mechem presented the draft—155 sections long—to the 1926 Annual Meeting, no questions
or comments from the floor concerned the definition of apparent authority. 6 A.L.I. PrRoc. APPX. 152-53.
Efforts to date to locate a set of minutes from the relevant Advisers’ Conference have failed.

122 WILLISTON, supra note 40, at 316.

123 14,
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should, therefore, never be made without real necessity.”!?* Distributed at two suc-
cessive meetings of the Executive Committee,'*> Williston's objections did not dis-
suade its members from proceeding. His 1941 objections precede, by almost a decade,
Williston’s published denunciation of the Code—by that time in full draft form—in
particular Article 2 codifying the law on sales of goods.!?® Although prior scholar-
ship dates Williston’s opposition to 1950,'27 he stated his position and elaborated his
grounds to the ALI’s Director and Executive Committee in 1941.

In Williston’s published assessment, the UCC draft contained provisions “not only
iconoclastic but open to criticisms I regard as so fundamental as to preclude the desir-
ability” of enacting Article 2, if not the entire Code.'?® To be sure, Article 2 would also
supersede the Uniform Sales Act (drafted by Williston) but it would also represent
“the codification of a large portion of the law, where provisions are expressed in novel
phraseology” repealing “statutes that have had years of judicial construction...”1?
For William Twining, Williston’s published critique is “a typical example of a con-
servative defense of the status quo.”'*° But Williston’s history within the ALI is also
relevant to understanding his opposition. After all, sequencing the Contracts volume
first, with Williston as its Reporter, was seen as crucial to the success of the larger
Restatement venture. And notwithstanding his advanced age, Williston soldiered on
through 1943 to edit the Annotations, again lending his stature and seasoned judg-
ment to a project crucial to the Restatement’s credibility and commercial prospects.'®!

But Williston’s opposition to the UCC project failed to persuade the ALI's leader-
ship. Might Williston’s opposition also have anticipated the ALT’s evolution into spon-
sorship of a large-scale codification of private law, as well as the specifics of Article
22 After all, introducing new terminology to govern “a large portion of the law” and
revamping its substance is just what a code can accomplish. When the ALI’s Executive
Committee received Williston's 1941 objections, the challenge of articulating an

124 EC, Aug. 29-30, 1941, App. A headed “MEMORANDUM OF ARGUMENTS PART IV In re CODE
OF COMMERCIAL LAW? This text, typed on onionskin paper, does not identify the author, but that it is
Williston is evident from the minutes themselves. The format implies that Lewis’s practice was to have ma-
terial he received retyped for distribution. The next item in Appendix A is a letter to Lewis from Schnader,
see infra text accompanying note 166, dated August 22, 1941, reporting the “particularly good news” that
Karl Llewellyn was “highly enthusiastic” about the Code as a joint project of AL and NCCUSL.

125 EC, May 2, 1942, at 10, referring to distribution of Williston’s “objections” at meeting and at Executive
Committee meeting on Aug. 29-30, 1941.

126 Samuel Williston, The Law of Sales in the Proposed Uniform Commercial Code, 63 HARV. L. REV. 562
(1950).

127 See, e.g., Robert L. Flores, Risk of Loss in Sales: A Missing Chapter in the History of the UCC: Through
Llewellyn to Williston and a Bit Beyond, 27 Pac. L.J. 161, 166 (1996) (Williston’s “famed opposition to the
Code came in 1950, when he was nearly ninety years old”).

128 Williston, supra note 126, at 562.

129 1d. at 562.

130 WiLLIAM TWINING, KARL LLEWELLYN AND THE REALIST MOVEMENT 287 (2d ed. 2012). And
“Williston lived a long time ..” Mark L. Movsesian, Rediscovering Williston, 62 WAsH. & LEE L. REv. 207,
223 (2005).

31 EC, June 18, 1943, at 9 (Williston to supervise and edit state Annotations through December 1, 1943,
ata salary not to exceed $500). When Reporters were asked in the mid-1930s to identify candidates for stat-
utory fixes, Williston singled out some prospects from Contracts. See Report on Future of Institute, supra
note 34, at 426 (noting that Williston had already drafted a proposed Uniform Written Obligations Act
and a draft statute allocating risk of loss in contracts to sell real property to the seller unless the buyer is in
possession).
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agenda for the ALI’s future work, beyond completing the Restatement, loomed large.
Director Lewis was aware by then that Karl Llewellyn—Reporter for NCCUSLs re-
vision project for the Uniform Sales Act—was enthusiastic about linking in the ALL
William Schnader, NCCUSLs president,'*? announcing Llewellyn’s enthusiasm to
Lewis, went further, observing that “the Institute’s participation in this job is neces-
sary to really round out the Institute’s work on the Restatement.”!** In short, perhaps
Williston's institutional affinity for the ALI went only so far.!3*

IV. The American Law Institute as an Ongoing
Institution: From the “Publishing Problem” of the
Restatements to Institutional Stability

Early on, the ALT’s leadership recognized both that an annual membership meeting
was imperative and that the agenda of the meeting must include “matters of first
importance” for discussion.!*®> Once the ALI introduced dues for members, the sig-
nificance of the content of the annual agenda went beyond sustaining members’ en-
gagement with the ALI's work. The Restatement itself had succeeded by the mid-1930s
on many criteria: increasing acceptance by courts, as evidenced by citations in pub-
lished opinions, plus mostly favorable reviews and strong sales of its individual vol-
umes. The volumes published by 1935 sold in numbers “far larger than ... any other
legal text book... 3¢ Contracts alone, Lewis announced in 1934, had the greatest
sales volume for any law book;'*” to his professed surprise, one year following its pub-
lication, Agency'’s sales equaled those of the Contracts volume at the same point.'*
Toward the end of the decade, as the Restatement was still far from completion and
money was tight for the ALI and its projects, the Restatement itself (notwithstanding
its sales) was central to the ALT’s financial woes. And apart from funding issues, what
could sustain the ALI as an institution going forward following the completion of the
Restatement? Restatements of additional subjects? Revisions to already published vol-
umes, like Conflict of Laws? Further work on criminal-justice statutes? Their indi-
vidual importance undeniable, a steady diet of these possibilities could fall short of
the ambition represented by a commitment to work on “matters of first importance.”
From its start in 1923, the ALI was clear that it would hold the copyright to its pub-
lications; the title page would give Reporters “due credit.”!*® But the ALI itself would

132 See infra text accompanying notes 166-69.

133 EC, Aug. 29-30, 1941, App. A (letter dated Aug. 22, 1941 to Lewis from Schnader).

134 Nor was Williston the only prominent participant to defect when the ALI’s evolution became unac-
ceptable. For William Prosser, the Reporter for Restatement (Second) of Torts, the ALI to which he pre-
sented a draft in 1969 “was not quite the same” as it had been in 1965 when the ALI adopted Prosser’s draft
section on products liability. Confronted by the success of a motion at the 1969 Annual Meeting directing
him to revise the drafts treatment of private nuisance, Prosser retired as Reporter soon after. Abraham &
White, supra note 14, at 66.

135 1923 Report, supra note 12, at 93.

136 Report on Future of the Institute, supra note 34, at 412.

137 11 A.L.L ProC. 329 (1934).

138 “We were, of course, aware of the singular fact that many lawyers do not regard the law of Agency with
equal seriousness. ... Id.

139 CO, May 19, 1923, 1 A.L.I. Proc. 28 (Council Resolution 31).
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not serve as the publisher. It formed a partnership for that purpose with two com-
mercial publishers (West Publishing Co. and Lawyers’ Co-Op Publishing). With
Goodrich as ALT’s representative, the board of ALIP met for the first time in 1932 and
entered into publication contracts for the Contracts and Agency volumes.!*? Timed
for September publication in 1932 and 1933 (and thus the prospect of law school
usage), Contracts and Agency set a pattern to be followed for the remainder of the
volumes. This consisted of staggering the release of individual volumes at predictable
intervals,'¥! a pace that would not swamp the market. ALD’s partners, grounded in
their commercial experience, shaped some ALIP decisions; neither ALl members nor
judges received complimentary copies of Restatement volumes, and no price discount
was offered to members.!42 ALI’s partners in ALIP also underscored the importance of
a firm commitment to publishing a volume per year, as Goodrich duly communicated
to the Executive Committee.!** A reliable publication schedule mattered to law book
dealers, whose representatives (including their traveling sales forces) needed books
to sell to their customers on a predictable basis. A reliable publication schedule also
helped to secure much-prized standing orders to purchase successive Restatement
volumes.'#*

ALIs partners in ALIP also emphasized the importance of the Annotations to
making the Restatement volumes marketable. As Goodrich summarized the stakes
for the Council in 1934, doing state annotations—to pre-Restatement cases keyed to
numbered Restatement provisions—represented a “gigantic task,” but the success of
the work on the Restatement depended on it “to no slight degree”!*> As detailed earlier,
viewed on an intellectual plane, the Annotations were important to overcoming law-
yers’ skepticism; on the plane of commercial publishing, the Annotations were crucial
to selling Restatement volumes into a lawyers’ market that valued case citations. Sales
in states with Annotations for Contracts and then Agency greatly exceeded sales in
states with no Annotations,'*® although ALIP charged more for Restatement volumes
packaged with Annotations.!*’

The Annotations also made the Restatement “a publishing problem,” in Goodrich’s
assessment. Having encouraged state bar associations to cooperate with it in pro-
ducing Annotations, the ALI had “a strong moral obligation” to publish them.!*8
Restatement volumes themselves had been priced with the objective of attaining max-
imum circulation, as well as the “friendly” support of the law book trade.!*® The in-
augural Contracts volume was priced to sell, “as low as it was safe to make it,” but

140 CO, Feb. 25-27, 1932, at 10.

141 11 A.LL ProC. 326 (1934).

142 CO, Dec. 14-16, 1932, at 38.

143 EC, Apr. 17, 1943, at 11 (“very unfortunate if the Institute should fail in this connection,” comment
occasioned by potential delay in scheduled publication of a Property volume).

144 Standing orders were prized because they secured future sales without additional marketing effort on
a per-volume basis. Internal shorthand termed the business they represented the “S.0.B” list, which carried
“no sinister significance” EC, Oct. 22, 1932, at 20 (H.E Goodrich).

45 CO, Dec. 18-21, 1933, at 17.

146 Id. at 54 (sales in “Annotations” states “far outstrip” sales in other states) (H.E. Goodrich).

47" See infra note 150.

148 CO, May 10-13, 1939, at 1.

49 Id. at 10.
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“complicated by the Annotations problem” because their potential market was mostly
limited to single states, which varied in market size, all to be sold at the same uniform
price.!>® To produce the Annotations required the ALT’s support, while publishing
them represented a net loss to be carried by the Restatement given the pricing struc-
ture. And, Goodrich informed the Council in 1939, it was unanswerable whether “the
enterprise” was profitable at that time.!>!

Over time, as the annual march of Restatement volumes continued and the
Annotations program ended, ALIP became profitable, paying ALI $10,000 as its
share of profits in 1944.152 By that time, the ALI’s overall financial condition—along
with questions about its substantive program going forward—had compelled a se-
ries of decisions about itself. Writing on the occasion of the ALT’s 75th anniversary in
1998, John Frank reassured readers that it was “thoroughly solvent,” its condition of
being “adequately but not excessively financed”!** funded through a combination of
membership dues and contributions, publication sales and revenues, grants for pro-
jects, and investment income.'>* These indicia of financial stability and continuity for
a private-sector institution did not typify the ALIs early years. In addition to lim-
ited revenue stemming from publications, the ALI lacked an endowment and did not
charge its members dues or seek financial contributions from them.

Delicate episodes in the ALI's ongoing relationship with the Carnegie Corporation
shaped the ALT’s resolution of issues central to its ongoing existence, beginning with
how to fund its own operations, including its central office and the costs associated
with holding Annual Meetings.!>> Throughout the relationship, Carnegie exercised
active oversight. In 1930, it directed an inquiry into whether improvements might be
made in the economy and efficiency with which Restatement work proceeded;!¢ the
amount of its initial appropriation would be exhausted by the end of 1931.17 Satisfied
by the investigation’s findings,'®® Carnegie funding continued. In 1933, Carnegie
asked whether it might be possible to reduce the salaries paid to Reporters.!>

150 EC, Oct. 22, 1932, at 19-20. The Contracts volume was priced at $6, with an additional charge of $3
for Annotations for a particular state, bound with the Restatement volume as a pocket part. When sepa-
rately bound, the Annotations cost $1 more.

151 CO, May 10-13, 1939, at 12.

152 EC June 10, 1944, at 3 ($10,000 payable by ALIP to ALI upon receipt to be credited to Maintenance
Fund, which supported central operation).

153 Frank, supra note 14, at 27.

154 1d. at 28.

155 The Carnegie Corporation now characterizes its grant-making during this period as “marked by a
certain eclecticism and perseverance in its chosen causes.” See https://www.carnegie.org/about/our-hist
ory/past-presidents/#keppel (last visited July 8, 2022).

136 CO, Feb. 22-24, 1930, at 25-26.

157°8 A.L.IL Proc. 53 (1930). On the magnitude of Carnegie’s financial support, see supra text accom-
panying notes 28-29.

158 CO Dec. 18-21, 1930, at 20-21 (reason to believe ALI was “doing the work economically and
efficiently”).

159 EC, Oct. 20, 1933, at 25. Following Bohlen’s incapacitation in 1937, he was paid for his ongoing avail-
ability to consult with other Reporters from his home, up through the end of 1938, with the approval of
Carnegie’s president. EC, June 9, 1938 at 11. Ingrid K. Bohlen, Francis Bohlen’s wife, wrote a letter dated
December 26, 1938, stating gratitude for “ALI’'s generosity in keeping up these monthly payments for so
many months after all hope of activity on Mr. Bohlen’s part was gone”” She reported that Bohlen was unable
to write and had not dictated the letter. Lewis read Mrs. Bohlen’s letter to the Council. CO, Feb. 22-25, 1939,
at 59. Memorializing his lifelong friend, Lewis wrote after Bohlen’s death that “[h]e lost health and fortune


https://www.carnegie.org/about/our-history/past-presidents/#keppel
https://www.carnegie.org/about/our-history/past-presidents/#keppel
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A special committee appointed by the Executive Committee, including the President
(George Wharton Pepper), conceded that at the outset Reporters’ salaries may have
been “overgenerous”;!® but by 1933, to cut Reporters’ pay risked “dampened enthu-
siasm” for the task just when the pressures on Reporters were most intense.!®! By
1938, Carnegie determined it would not fund either an endowment for ALI or the
extension of the Restatement beyond the subjects included in its prior agreement.!6
Facing a projected deficit for 1938, the ALI sold securities it held.!6*> Carnegie’s final
grant in 1940 enabled the completion of the Judgments volume of the Restatement
and the continuation of ALT’s central-office operations through June 30, 1941.'%* The
grant came coupled with the condition that ALI secure funding for its ongoing oper-
ations as a going concern from its members through membership dues or members’
contributions.'

Separately, sustaining its members’ engagement and justifying the ALI's ongoing
existence required an agenda of “matters of the first importance” Although various
topics and projects were under discussion, the ALT embraced the UCC project in 1942.
William A. Schnader—NCCUSLs president and a member of ALT’s Council—wrote
in fall 1941 inviting ALT’s cooperation “in the production of a Uniform Commercial
Code,” a project NCCUSL already had underway.!% In winter 1942, Schnader spoke to
the Council at length about the proposed code and the ALT’s participation; a majority
of the Council gave their unqualified support.!®” Fundraising began, backstopped by
Schnader personally and his law firm.!%® The Council accepted the proposal in May
1942, subject to funding, and elected the Reporter (Karl N. Llewellyn) a member of
the ALL'®

At the 1942 Annual Meeting, Lewis told the members that “the law relating to one
commercial subject can be solved in a more satisfactory manner if it is dealt with as
part of a complete code, rather than if it is treated separately’!”? Lewis also noted the

at practically the same time” William Draper Lewis, Francis Hermann Bohlen, 91 U. PENN. L. REV. 377, 379
(1943).

160 The rate was $5,000/year.

161 EC, Oct. 20, 1933, at 25 (concluding that any cut of over 10% would be “unthinkable” and a 10% cut
would save only $2,500 overall).

162 CO, Feb. 22-26, 1938, at 5.

163 CO, Feb. 22-26, 1938, at 7 ($10,000 in bonds).

164 CO, Feb. 21-23, 1940, at 7.

165 EC, Oct. 26, 1940 at 22. Annual dues ($10) began in 1941. EC, Feb. 17, 1941, at 4.

166 EC, Nov. 1, 1941, at 5. That summer, Schnader wrote to Lewis of Llewellyn’s enthusiasm for ALI's
involvement. See supra text accompanying note 133. Earlier, in 1935, ALI and NCCUSL entered into a co-
operation agreement for statutory projects of potential interest to both organizations. EC, Dec. 17, 1935,
at 7. The relationship encompassed a proposed statute on Aeronautical Flight. The Council decided not
to submit the draft statute to the Annual Meeting because the statute “involve[d] matters of controversial
public policy affecting a growing industry;” as opposed to obvious defects in substantive law; the cost of any
further consideration would need to be met from sources other than the Carnegie grant. CO, May 11-14,
1938, at 14.

167 CO, Feb. 24-27, 1942, at 36. One member (Daniel M. Kirby) was “willing to co-operate should the
Institute take the work, [but] felt it was embarking in the field of legislation with which he had no experi-
ence, but that if the Institute did proceed with this work it should change its flag” Id.

168 EC, May 2, 1942, at 9-10.

169 CO, May 11-15, 1942, at 2-3.

17019 A.L.I. Proc. 47 (1942).
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hoped-for growth postwar in trade between the United States and “nations south of
us ... [e]ach of which has its code of commercial law”17! As a consequence, legisla-
tive codification became the form for a significant portion of the ALI's work going
forward, notwithstanding the objections to the UCC project expressed by Samuel
Williston. Likewise, ALI's geographical orientation, as Lewis made explicit, shifted in
a cosmopolitan direction to encompass Code jurisdictions, away from the sole focus
on English common law antecedents!'”? and their legacy in the United States.

V. Conclusion

Viewed from today’s vantage point, the Restatement succeeded, but the story is mes-
sier, one overall shaped by resilience in light of contingencies of all sorts. That there is
no general civil code for the United States—and none waits in the offing—could mean
the Restatement succeeded in staving off an intrusion of codification, leaving the
United States a “common-law” country. But the ALI itself evolved into an institutional
champion of codification by embracing the UCC as a code encompassing a major
swath of economic activity, albeit not a “complete code” in the terminology Lewis
used in 1942.173 Additionally, multiple relationships emerged between Restatements
in particular subjects and statutes. For example, innovative provisions in the UCC’s
Article Two shaped the content of the Second Restatement of Contracts.'”* And
the successive Restatements of Trusts furnished language that trusts legislation di-
rectly incorporated, with Restatement (Third) of Trusts and the Uniform Trust Code
“‘drafted in close coordination. "7

Separately, uncertainty about what the law may be on any particular point of pri-
vate law does not beset contemporary lawyers with epistemic anxiety. To be sure, the
Restatement helps as a well-organized secondary authority but so do dramatic ad-
vances in the technology of legal research that would have mitigated the drudgery
required to produce the Annotations. Restoring a fuller history for the ALI’s early era
does not diminish the magnitude of its accomplishment, but it underscores that what
then mattered so much—the assumed opposition of the common law and legislative
codification—carries lower stakes now, accustomed as we are to working in a legal mi-
lieu in which they coexist.

The fuller history demonstrates that the both the Restatement and the institution
that produced it were works in progress during the ALI’s early era, as was the form of

71 g4

172 For Williston, Article 2 of the Code was additionally problematic because it broke from the English
statutory precedent, the 1893 Sales of Goods Act, which had served as his model in drafting the Uniform
Sales Act. Williston, supra note 126, at 563-64.

173 The UCC excludes important commercial-law topics; for example, Section 9-109(a)(1) makes its ap-
plication to collateral effective only for security interests in personal property and fixtures. More generally,
Section 1-103(a) expressly embraces “principles of law and equity” not displaced by particular Code provi-
sions. Thanks to Steven Schwarcz for raising these points.

174 Robert E. Scott, The Uniform Commercial Code and the Ongoing Quest for an Efficient and Fair
Commercial Law, in this volume.

175 Naomi R. Cahn, Deborah Gordon, & Allison Tait, The Restatements of Trusts—Revisited, in this
volume, at 153.
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its work. Additionally, paradox is a recurrent element in the story of the ALI and the
defining accomplishment of its early era. An exemplar of ex cathedra text emerged—
unaccompanied by the treatises contemplated by the original plan—but that text
partnered with case annotations in several states—the Annotations—themselves ne-
cessitated by the demands that commercial publishing imposed on an organization
at least partially rooted in disdain for law books that catered to a lawyers’ market.
A private-sector institution, which some hoped would keep control over private law
with “craftsmen of the profession,” turned to public relief programs of the New Deal
to complete its work. And the Reporters, crucial to the ALDs institutional authorship
of the Restatement, were not themselves entirely submerged as authors within it. All
considered, perhaps it’s a lesser paradox that an institution cast as a defender of the
common law realm of private law came to champion extensive codification. Finally,
by informing our understanding of the ALI as an institution, as well as the evolution
of its work, the fuller history demonstrates the value of maintaining and preserving
archival resources. From its early days onward, likely the ALTs leadership varied in
awareness that the ALI might (and should) become a subject of historical inquiry; al-
though the eyes of history could always explore yet more material, enough survives to
tell a somewhat messier story.
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Canon and Fireworks

Reliance in the Restatements of Contracts and
Reliance on Them

Richard R.W. Brooks"

A Voice: “What is the law?”

I. Introduction

That voice asking “what is the law”—a voice resident inside the head of every lawyer
and a regular visitor to laypeople everywhere—on May 1, 1925, called out loudly from
a Washington, D.C., ballroom. It was regarding “the sort of question on which lawyers
do differ every time it comes up,” said Mr. Lewis, who had been reading aloud draft
sections of what would become the Restatement of Contracts at the Annual Meeting
of the recently formed American Law Institute (ALI).! There were differing opin-
ions about what the law was or should be streaming in from the ALI Council and the
Adpvisers and the Associate Reporters for the nascent restatement. It was from this
confluence of competing visions of the law that the voice shouted: “What is the law?”?
Not what was the law or what should be the law, the voice pointedly demanded of Mr.
Lewis, but what is the law? To which Mr. Lewis, looking to the man next to him, said,
“I rather have the habit, when it comes to saying what the law is all over the United
States, of leaning on my friend Williston.”?

It was the great fortune of William Draper Lewis, Director of the ALL to have been
sitting next to Samuel Williston, his friend and more importantly the unquestioned
authority on the U.S. common law of contracts. Williston knew the answer, of course,
but the bigger problem was that most lawyers, judges, law teachers, and laypeople

" New York University School of Law. This chapter has been greatly improved by my reading the
thoughtful writings of Barbara Black, Moshe Halbertal, and David Seipp, and even more so by the in-
sightful and generous comments they have each shared with me. I am also indebted to Andrew Gold and
Robert Gordon for their many suggestions and countless tolerances. Thanks also to Deborah DeMott, John
Goldberg, Robert Scott, and the many participants at the ALI conferences in the spring and summer of
2022 who read and helped me revise early drafts. Christine Park, an extraordinary librarian at NYU Law
School, deserves more credit than space will allow here, and my sincere appreciation to Omar Andron,
Amelia Goldberg, Travis Long, and Cara Maines for their research and reading assistance.

! Minutes of the Third Annual Meeting Held at Washington, D.C.—May 1 and 2, 1925, 3 A.L.I. Proc. 82,
at 198.

2 A Voice: What Is the Law?, 3 A.L.I. Proc. 82 (1925), at 199.

3.

Richard R.W. Brooks, Canon and Fireworks In: The American Law Institute. Edited by: Andrew S. Gold and Robert W. Gordon,
Oxford University Press. © Oxford University Press 2023. DOI: 10.1093/0s0/9780197685341.003.0006
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didn’t have Lewis’s good fortune. They had no comparable authority ready at hand that
could clarify and state the law currently throughout the country. It was this void that
the restatements project was meant to fill, to create an authoritative source that an-
yone could turn to when beginning an inquiry into the common law, the common law
across the entire United States. Now on the 100th year following the ALI's launch of its
ambitious project to restate the sprawling common law of the states, it is noteworthy
the degree to which legal education and practice has come to rely on the Restatements
(First and Second) of Contracts. As the first published Restatement of Law and one of
the ALT’s most high-profile projects, the ways in which the Restatements of Contracts
have been received, described, and criticized reveal much about the ALT’s history and
its aspirations. A number of these aspirations, perhaps unsurprisingly, have fallen
short, but the first Restaters could hardly have imagined the influence that their
Restatement would come to exert on the course of contract law over the next century.

There were, to be sure, high expectations of the project from the start. “Its objective
is nothing less than the restatement of our common law;” wrote one contemporaneous
observer, while another gushed that it was “the most authoritative effort in two thou-
sand years to summarize and state existing legal principles”> An audacious assertion,
tending on overstatement and revealing a common law conceit, eliding, for instance,
the great law projects commissioned by emperors Justinian and Napoleon on the
principles of Roman and civil law. A more reserved expression of the Restatement’s
aspirations and objectives is found in its introductory comments:

[T]o promote the clarification and simplification of the law and its better adaptation
to social needs, to secure the better administration of justice and to carry on scholarly
and scientific legal work.®

Taking a more distant assessment of the Restatement’s own stated ambition, it’s diffi-
cult to deny its success as measured by the degree to which it has become a source of
reliance for anyone commencing a search for the U.S. common law of contracts. From
first-year law students to scholars and practicing lawyers, as well as judges and other
arbiters sitting in domestic and foreign tribunals, they all turn to the Restatements of
Contracts as their point of departure for finding the basic principles of our contract
doctrine. It is no exaggeration to say that the Restatements of Contracts have achieved
the status of a canon. Not a canon in some loose or metaphorical sense, but in the most
authentic sense of the term: a body of texts through and around which knowledge of
the common law of promissory exchange is acquired, debated, and refined.

Asserting that the Restatements of Contracts are canonical is not meant to draw al-
lusions to sacred texts. Quite the opposite. These texts are avowedly profane—designed

4 The plural “Restatements of Contracts” (or simply “Restatements”) will be used here in reference to
both Restatements (First and Second) of Contracts. The singular “Restatement of Contracts” (or simply
“Restatement”) will refer to the Restatement (First) of Contracts.

5 Charles E. Clark, The Restatement of the Law of Contracts, 42 YALE L.J. 643, at 644, n.2 and accom-
panying text (1933) (quoting “From ‘Radio Program of the American Bar Association’ announcing
President Wickersham’s address on May 7, 1933, on ‘Restating the Law; an Attempt at Simplification’”

¢ RESTATEMENT (FIRST) OF CONTRACTS, Introduction (1932) (referring to “[t]he object of the Institute as
expressed in its charter”).
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and intended for practical people dealing with everyday legal issues as they unfold
in courtrooms, boardrooms, law classrooms, or anywhere else in our earthbound
world.” At the same time, however, the Restatements were never meant to be a mere
collection of rules for reference and rote learning. At the launch of the first meeting
where the ALI membership would discuss and debate early drafts of the contracts
Restatement, the Vice President of the ALI, Benjamin Cardozo, shared with the audi-
ence the charge that had been given to Williston and his fellow Reporters. He summed
it up in three sentences, each of substantially increasing length and content: “Be bold.
Be ever bold. Be not too bold.”® They were encouraged to speak definitively and firmly
when restating what they took to be the established rules and doctrines of contract
law.® Furthermore, they were not to hold back stating when, in their judgment, the law
was not yet settled or unclear.!® Most importantly, and exposing them to greatest risk,
they were tasked to go beyond isolated cases in search of controlling principals of law
across the whole country and then restate them not too boldly as vague abstractions
but rather precisely as defensible propositions.!! In that task, even at this early date in
their venture, Cardozo felt they had already braved ground where others “made wary
by many an ambush” would not think to tread. “By the form and method chosen, the
framers of the restatement have courted danger and defied it”!? They were, however,
just beginning, and many questions remained. One above all others.

What is it to restate the law? Surely it is not the mundane task of inscribing legal
text onto pages bound in sumptuous red leather volumes or in other encasements like
the stele of Hammurabi’s Code now standing regally in the Louvre, commanding at-
tention and nothing else.' To restate the law is not to pronounce a code or to procure
an artifact.'* Reviewing in 1933 the recently published Restatement, Edwin Patterson
presciently described its chief and continuing value as offering a “framework for

7 “It is intended for the use of practical people,” proclaimed Samuel Williston, the Reporter of the
Restatement of Contracts, in his opening comments before the first ALI meeting discussing the project. 3
A.LI Proc. 82, at 160.

8 Id. at 106.

9 “[L]et us give definiteness and fixity of outline where there is definiteness and fixity in the law as it
exists or where argument so preponderates that a choice is fairly safe” Id.

10 “Let us not hesitate, however, in other situations to say in all frankness that the problem is yet unsolved,
and while indicating competing considerations either way, to leave the answer to the years”” Id.

11 “It is hard enough,” Cardozo said of the judicial task, “to declare the rights and wrongs engendered by
a concrete situation.” Id. at 99. “It is harder still when, abandoning particulars, we must announce in mag-
isterial tones the rationalizing principle in which particulars are enveloped, the co-ordinating rule under
which they are subsumed.” Id. at 99.

12 Id. “In the fierce light that beats upon these categorical propositions, standing stark and unprotected
in the open, there is room for truth and for error, but seldom for half truth or truth unwilling to declare it-
self” Id.

13 The first Restatement was “[b]eautifully bound in red leather in two volumes,” observed then Dean
Clark of the Yale Law School, “with a price appropriate to its sumptuous setting”” Clark, supra note 5, at 643.

14 “‘Restatement’” does not mean merely the putting of an old rule into new words; so far as old rules still
prevail, it is generally wise to retain the old words thereof. It means the discovery and statement of the rules
of uniformity as they exist today.” Arthur L. Corbin, Restatement of the Law of Contracts, 14(10) A.B.A.J.
602, 603 (1928). Williston echoed the statement: “I quite agree that old language should be used if it can be
used without sacrifice of accuracy” 3 A.L.I. Proc. 82, at 180. However, when old language misses the mark,
a Restatement will often require more than repackaging of judicial statements; it often entails a search and
synthesis of statements that have eluded prior expressions of the law, even in cases where judges otherwise
apply the rules correctly. See infra note 44 and accompanying text.
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discussions of case-law and in formulating a large number of broad propositions
which gain meaning not from the concreteness or precision of their terms as much
as from their relations to other propositions in the set’!> Meaning here is gained not
from stated propositions of law, suggested Patterson, but in situating, discussing, and
ultimately in restating them.

Active readers of Restatements are themselves restating law. That is its value. Those
propositions appearing in its texts are not to be relied on as if they were incontrovert-
ible statements of fact. “Dogmatic statements wherever they are found, in court opin-
ions, in learned treatises, in official ‘Restatements, cannot be relied on,” cautioned
Corbin.!® Restatements are just restatements of law, which when done well are the
principal mode of discovery and learning in the common law. To restate the law is
an attempt to refine prior statements of the common law and thereby to improve our
knowledge of it, which will invite further restatements of later stated law since no law
can be perfectly stated. Restating the law is an ongoing endeavor, as argued in the first
half of this chapter, and in this endeavor the Restatements have become an indispen-
sable guide, a canon for framing discussion and debate among seasoned practitioners
and serious students of law as well as those just starting to discover the U.S. common
law of contracts. They rely on the Restatements in the way readers of other canonical
texts engage and learn from those sources, even if only to contest them.!”

In the second half of this chapter, attention is turned to the subject of reliance in the
Restatements. That numerous doctrines of reliance can be found throughout both the
First and Second Restatements of Contracts is unsurprising. Reliance is everywhere
in contract, so readily observable it is easily taken for granted or as often overlooked.
Throughout history, reliance has “furnished an indispensable factual core” for enfor-
cing contracts, both formal and informal.!® Samuel Williston was well aware of this
history, an awareness bolstered further by his fellow Reporters and reflected in their
work on the Restatement. Appreciation of reliance as a traditional and continuing
basis for enforcing promises which are at their core contractual, regrettably, has been
displaced in sensational and still-ongoing debates over the more peripheral matter
of reliance on gratuitous promises. To some extent it was only natural that attention
would be drawn to the exotic “promissory estoppel” as it was predominantly viewed.
Though the Reporters did not use the term in stating the black-letter doctrine (orig-
inally in Section 88), its debut at the Mayflower Hotel in 1926 was undoubtedly the
cause célebre at the fourth Annual Meeting of the ALL In the following years it re-
mained the center of conversation as it was largely anticipated to be the Restatement’s

15 Edwin W. Patterson, The Restatement of the Law of Contracts, 33 CoLuM. L. REV. 397, at 402 (1933).

16 Corbin on Contracts, $78 (1963), at 335.

17 Relying on the Restatements does not imply deferring to (or not doubting or questioning) the bold
statements that the Reporters were encourage to make, yet notwithstanding Corbin’s caution, there may
still be too much of that sort of reliance. See Shyamkrishna Balganesh, Relying on Restatements. 122 COLUM.
L. REV. 2119 (2022) (critiquing reliance by courts on the Restatements broadly, and in specific cases, in
their use of restatement black letter and other texts in legal reasoning reflected in published opinions). As
Balganesh notes, reliance doesn’t require deference, but failing to rely, for instance, by not reading or ref-
erencing the Restatements in some contexts may raise eyebrows, as Fred Schauer suggests in his chapter,
precisely because of its canonical status. Frederick Schauer, The Restatements as Law, in this volume.

18 Lon L. Fuller & William R. Perdue Jr., The Reliance Interest in Contract Damages: 1,46 YALE L.J. 56, at 67
(1936).
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most novel contribution. Yet some others saw it as more anomaly than novelty."”
That distinction mattered little to most observers. Discussion of promissory estoppel
seemed to draw nearly all attention away from the extensive manner in which the
Restatement recognized and continued to build on more traditional notions of reli-
ance as a basis of contractual lability.

When the promissory estoppel doctrine was finally published in the 1932 Restatement
(by then as Section 90) it had no official comments and only a few illustrations, which
only further added to its mystique. During the lead up to its publication, however, it had
“already become somewhat famous,” wrote Charles Clark, “as representing some mod-
ification of the ancient rules of consideration”?® With the spotlight trained on the con-
troversy of enforcing relied-upon gratuitous promises as contracts under Section 90, the
more traditional reliance doctrines for contract enforcement were obscured.?! Those
older reliance doctrines now out of view, it became easier for a relatively new doctrine of
consideration (“enshrined” in Section 75) to assume the mantle as the “ancient” rule. In
the way these two rules, Sections 90 and 75, engaged with one another (not in the schizo-
phrenic or combustible “matter and anti-matter” manner that Grant Gilmore suggested),
they have conspired to obscure the centrality of reliance as a once and continuing core in-
dependent ground for contract enforcement, as well as a once and continuing core basis
of consideration.??

Traditionally, consideration was observed in actions recognizing a benefit granted
to a promisor from a promisee’s reliance (debt) or a detriment suffered by a promissee
in relying reasonably on a promise (assumpsit). Reliance was for centuries intricately
partand parcel of the consideration doctrine until a distinctly American theory sought
to limit consideration to bargains made irrespective of reliance. After noting the rev-
olutionary nature of this bargain theory, which would become “enshrined” in Section
75 of the Restatement, Gilmore quipped “[t]here is never any point in arguing with a
successful revolution”? There’s a hint of redundancy here, like that expressed in “suf-
ficient consideration” Comment a of Section 71 of the Restatement (Second) tells us if

19 A so-called ‘promissory, estoppel; although not so termed, was held sufficient by Lord Mansfield and

his fellow judges as far back as the year 1765. (Pillans v. Van Mierop, 3 Burr. 1663.) Such a doctrine may be
an anomaly; it is not a novelty.” Allegheny Coll. v. National Chautauqua County Bank of Jamestown, 246
N.Y. 369, 159, at 178 (1927) (Kellogg, J. (dissenting)).

20 Clark, supra note 5, at 656.

21 Tt is important to emphasize that Section 90 (in its peculiar form) was what was novel or whatnot,
rather than the notion of gratuitous promises being enforced through estoppel or reliance, especially but
not only in the case of charitable subscriptions. This point is elaborated further in section III.C of this
chapter.

22 GRANT GILMORE, DEATH OF CONTRACT 60-61 (1974).

2 Id. at 21. Gilmore was making a more subtle point with the usage, which he had earlier elaborated
elsewhere:

There is no point in arguing with a revolution. It may be that whatever can be pulled down ought
to be pulled down; if it is no longer strong enough to withstand assault, it should be replaced by
something that is. In this sense any successful revolution is self-justifying: by its success it has
revealed the inadequacies of what it has replaced. We may have a romantic attachment to the old
regime but we should not let it cloud our thought about present reality.

Grant Gilmore, Products Liability: A Commentary, 38 U. CHI. L. REV. 103, 116 (1970).
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it’s sufficient then it’s consideration, and if it's not, it's not.?* Similarly, it is only called a
revolution when it’s successful, and when it’s not, it’s not. In the latter case it’s merely a
rebellion or less. How successful was the rebellious “bargain for” requirement before
it was enshrined in the Restatement? Citing Langdell’s 1880 treatise for a statement
of the theory, Patterson wrote (in 1933) that while judicial holdouts remained, “[t]he
bargained-for test of consideration long ago established its supremacy in academic
circles,” but there too, in fact, the circle was less complete than he suggested.®

Speaking before the Commissioners on Uniform State Laws in 1925, the same year
Section 75 was first presented at the ALI Annual Meeting, Williston spoke with frus-
tration about the “considerable number” of faculty, including notables at Harvard and
Yale, who continued to resist the bargained-for consideration doctrine:

There are a considerable number of men teaching law who denounce the doctrine of
consideration with all their force. Wherever they get a chance to hit it, they hit it, for
instance Dean Pound of Harvard and Professor Corbin of Yale.?®

Dean Pound and Professor Corbin were indeed hitting against consideration, at least
in the bargained-for form that Williston defended, and so were many others engaged
in the battle over the role of reliance in the doctrine. These battles were ongoing and
reflected in debates in the academy and at the ALI meetings. Defenders of reliance as
a substitute or support for consideration made their strongest arguments in cases of
half-completed exchanges and in other situations where reliance without enforcement
would appear to sanction injustice. In cases of wholly executory agreements, however,
there was no actual reliance to entangle the pure bargain theory. Yet, here too reliance
could support the bargain theory. “To say that each promise is given in reliance upon
the other would not seem to be stretching legal theory too far,” as Harriman suggested;
it is not implausible to say that “the consideration must be an act done in reliance on
the promise[.]”%” Bargain theorists were not amused.

When Williston presented Section 75 to the ALI membership in 1925, there was
significant resistance in the audience and no doubt among some Reporters. But it
went through, and its victory signaled doom to some defenders of reliance.?® “It once
seemed a great achievement to ‘reduce’ consideration to the formula of bargained-
for detriment to the promisee [yet] thus ‘reduced,;” as Karl Llewellyn warned, “[t]he
principle threatened in addition all enforcement based on subsequent reliance”? In

24 “Thus ‘consideration’ refers to an element of exchange which is sufficient to satisfy the legal require-
ment; the word ‘sufficient’ would be redundant and is not used.” RESTATEMENT (SECOND) OF CONTRACTS §
71 cmt. a.

25 Patterson, supra note 15, at 416.

26 Proceedings, 35 Handbook of the National Conference of Commissioners on Uniform State Laws and
Proceedings of the Annual Conference Meeting 56 (1925), at 308.

27 EDWARD AVERY HARRIMAN, ELEMENTS OF THE LAW OF CONTRACTS (1896) at 80-81 (section entitled
“Consideration Must Be Furnished in Reliance on the Promise”).

28 Comment b of Section 75 would later clarify the Reporters’ intent to eliminate reliance as a form of
consideration in favor of the bargained-for requirement alone. “The fact that the promisee relies on the
promise to his injury, or the promisor gains some advantage therefrom, does not establish consideration
without the element of bargain or agreed exchange” RESTATEMENT (FIRST) OF CONTRACTS § 75 [Definition
of Consideration] cmt. b (1932).

29 Karl N. Llewellyn, The Rule of Law in Our Case-Law, 47 YALE L.J. 1243, at 1262 (1938).
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the following year, as is well known, the Reporters filled a number of the gaps created
by strict adherence to the bargain theory with a set of black-letter rules designed to
enforce contracts absent consideration, most notably Section 90 (erstwhile Section 88
in 1926).3° What was less well known and noted, however, are the numerous reliance-
based doctrines in the Restatement, such as Section 45, operating at the core of con-
tract law, not displaced by the bargain theory, but soon to be overshadowed by the
novel reliance doctrine in Section 90. The central aim of the second half of this chapter
is to reveal this broader scope of reliance in the Restatements and the distortion of re-
liance caused by Section 90’s doctrine of promissory estoppel.

II. Reliance on the Restatements

It is a peculiar feature of complex societies that seemingly intractable problems are
often met with too many answers rather than too few. “The world is saturated with
deity and with law;” wrote Ralph Waldo Emerson, an overabundance of authorities
rendering “the Law”—the true law, already elusive enough—all the more difficult to
find in a crowded field of imperators and impersonators.’! Amid all the hubbub, the
allure of simplicity, that is to say simplicity for its own sake, can become an attrac-
tive distraction, or worse, a delusive one, taking attention away from the practical
demands of finding law or laws appropriate to the states and conditions in which real-
world controversies arise and persist. That was the sober assessment made by Charles
Clark, then Dean of the Yale Law School, about the Reporters of the First Restatement.
They lost sight of the actual law, he concluded, in their search for a simplistic fantasy.
Grasping for “‘the law’—the ‘common’ non-statutory law—of our forty-eight states,
our territories and our federal system,” the first Restaters extended their reach impos-
sibly and in consequence fell, as Clark put it, for a “delusive simplification.” Not one
to mince words, he summed up their Restatement in no uncertain terms: “[T]he re-
sulting statement is the law nowhere and in its unreality only deludes and misleads”*
A harsh judgment to be sure, but not entirely untrue. It was half true. Contract law in

no jurisdiction matched the assembled whole of the restated law.>* That part, the first

30 “IS]ome informal promises are enforceable without the element of bargain. These fall and are placed in
the category of contracts which are binding without assent or consideration (see $§$85-94)” RESTATEMENT
(FIrsT) OF CONTRACTS § 75 [Definition of Consideration] cmt. b (1932).

31 Ralph Waldo Emerson, “Montaigne; or the Skeptic” (1850). On the elusiveness of “the Law;” Emerson

writes:

[T]he prized reality, the Law, is apprehended, now and then, for a serene and profound moment
amidst the hubbub of cares and works which have no direct bearing on it;—is then lost for months
or years, and again found for an interval, to be lost again.

Id. (emphasis added).

32 Clark, supra note 5, at 643, 654 (emphasis added). “It is either a generality so obvious as immediately
to be accepted, or so vague as not to offend, or of such antiquity as to be unchallenged as a statement of past
history” Id. “With one leg it steps forward; with the other it goes backward. It is caught between stating the
law which should be and the law which is and often ends by stating only the law that was.” Id. at 643, 656.

33 Some of the mismatch was due to gaps in previously stated laws. “The ‘law; then, is to be restated as a
whole because so great a part of that law is now inadequately stated by earlier jurists.” Corbin, supra note
14, at 602, 603. But gaps in the statement of existing law were only part of the story. In many instances the
“restated” law contravened existing law in a number jurisdictions and sometimes even most jurisdictions,
as may be said, for instance, of Section 90 (promissory estoppel).
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part of ClarK’s judgment, is correct and apparent by inspecting the Black Letter against
case law then in any state. However, the second part, wherein he asserts that the stated
law “only deludes and misleads,” cannot be established by merely inspecting the doc-
trine. To assess a text’s delusive quality one would have to consider its purpose along
with the knowledge and beliefs of those engaged with it.

Texts are not only informative or merely for the purpose to elucidate or delude. Texts
are also performative, and often they perform valuable functions irrespective of their
truth-value. A text may be solemnly recited, read aloud, whispered, worshiped, revered,
banned, or burned in protest. These and any number of other activities are the things
people do with and to texts. Texts also do things with and to people, about which anyone
who has ever been moved by a piece of writing can attest. Most profoundly, perhaps, a
text can coordinate a community’s beliefs, expectations, and practices. An inscribed cre-
ation myth or other records of fiction received as fact, such as what Lon Fuller called the
“beneficial illusion”—the belief in a “time immemorial” common law identifiable from
written judicial opinions—can be a “valuable social myth,” but it is “valuable only so long
as itis believed in”** There is an argument in favor of adherence to this illusion, to which
some ALI members apparently did. To be clear, however, Williston and his Associate
Reporters were neither self-delusional nor believed in a singular and true common law
of the then forty-eight states and territories. Even his greatest detractors did “not criticize
Williston because he suffers from the delusion that there is ‘an existing law’ of contracts
to state”’* Still, an endeavor to restate the law requires a belief that there is law out there to
be restated. “In undertaking to draft a formal Restatement of any branch of the law, there
is involved an assumption that a common law exists,” Corbin conceded, but that is not to
say he embraced the fantasy that the common law exists.*® He was of course aware of the
rumors:

Doubtless it has been a common assumption that the common law is a set of definite
rules of conduct handed down by our remote ancestors, complete and perfect and ca-
pable of being applied in all jurisdictions in any conceivable situation, however new
and unprecedented, originating perhaps with some divine lawgiver when the world
began.’”

Corbin, speaking for himself and some of his fellow Reporters, was candid with
the academy, bar and bench regarding their disbelief about anyone locating the
common law. “No student of the law can find any such set of rules; and the Committee
on Contracts is not finding or ‘restating’ any such rules”*® What, then, was the

34 Lon L. Fuller, Williston on Contracts, 18 N.C. L. ReV. 1, at 14 (1939). Striking an ambivalently pessi-
mistic note about the continuing faith of this social myth, Fuller continued, “[t]here are numerous signs
that this faith is crumbling in this country I confess, a considerable measure of wishful thinking in this
hope-expressed-as-prophecy.” Id. at 14-15.

% Id.at 1, 13 (referring to CooK’s review of Williston’s (1939) revised edition of treatise on contracts).

36 Corbin, supra note 14, at 602 (emphasis added).

37 1d.

3 Id. In all fairness to Clark, he was not the only serious scholar who felt the Restatement of Contracts
betrayed the Reporters’ claim that they were not promoting the illusion that they had found and restated the
common law. Edwin Patterson, in a thoughtful and less critical review than ClarK’s, points to the same issue.
Patterson, supra note 15, at 397, 399.
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Committee on Contracts up to in its restatement of the law? An answer to this ques-
tion is prompted by recalling our departing observation about the peculiar feature of
complex societies: the Reporters saw in their society not one common law but in fact
many, too many for its own good, too many for a nation that had in just over a cen-
tury “grown almost inconceivably complex, politically, socially and economically.”*
Simplicity in the form of hard and fast rules was not what they needed or achieved,
but rather something more of a “common standard” in the words of Justice Story, or a

canon, in its traditional meaning of a “common measure,” or simply a “common law.”

A. A Common Law from Complexity

Two seemingly contradictory views, each one widely shared and firmly held, grounded
the ALI's founding and function. On the one hand were sweeping claims of varia-
bility and uncertainty in the American common law. Recalling in 1923 the reasons
for the creation of the ALI, Elihu Root pointed to a then “increasing complexity and
confusion of the substantive law;” yet still “growing worse from year to year” and
“tend[ing] to create a situation where the law was becoming guesswork*? On the
other hand were confident assertions of uniformity in this same body of law, a belief
in “the fact that the law of contracts of so many jurisdictions is so nearly identical that
the Restatement is possible”*! Together these views appear paradoxical. There was
enough variability in the law to create widespread confusion and, at the same time,
enough uniformity in the same body of law to eliminate confusion by simply restating
the law. Like all good paradoxes, the contradiction here was more apparent than real,
although the answer to the puzzle itself was not quite so apparent.

Legal uniformity, if it was present, should have implied an absence of variability,
uncertainty, and confusion, and yet in the early twentieth century all three appeared
rampant. As did the appearance of complexity, which counterintuitively provided
an opportunity, the very possibility that a restatement could redress the seemingly
conflicting and confusing statements of existing law. What appeared as complexity
was actually just data, lots of data (i.e., observations), which tended to overwhelm
users accustomed to working with smaller samples. “In spite of complexity,” Corbin
noted (he might have better said because of it), one could observe “there is in fact a
high degree of uniformity”;*? that uniformity, however, was hidden within an ever ex-
panding complex of stated rules and doctrines in “thousands of new decisions annu-
ally added to our already bursting storehouses.” These storehouses of judicial opinions
and other writings were “making it continually more difficult to understand, to state,
and to teach the common law.”** While many seasoned lawyers, sophisticated jurists
and learned law faculty saw no clear path, short of a legislative code, to cut through

3" Arthur L. Corbin, Restatement of the Law of Contracts, 14 A.B.A.J. 602 (1928).

40 Elihu Root, Address of Elihu Root in Presenting the Report of the Committee, 1 A.L.L. ProcC. 48-49
(1923).

41 Judson A. Crane, Contracts Restatement, 81 U. Pa. L. REv. 806, at 816 (1932-1933).

42 Corbin, supra note 14, at 602, 603.

43 Arthur L. Corbin, The Restatement of the Common Law by the American Law Institute, 15 Iowa L. REv.
19 (1929). Andrew S. Gold & Henry E. Smith, Restatements and the Common Law, in this volume.
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the thicket of conflicting rules and doctrines, the ALT’s restatements project shined a
hopeful light on one approach toward a common law.

Securing a common law from within this thicket, a guide through the complexity,
assuming one exists, required a tripartite endeavor: first, underlying legal principle
from case law (“the soul of the decision”) must be found,* then it must be clearly
restated,* and finally it must be made commonly known.* For the first part, the
Committee’s search for uniformity was, said Corbin, no different from the process
of discovery in physics or chemistry. He departed, however, with a reference to his-
tory and politics. “History repeats itself,” not only in political events, Corbin wrote,
but also in “judicial and administrative conduct”’” All common law results from
this aspect of repetition and “consistency in judicial and administrative conduct”*®
A statement of the common law in this light is just an expression “of uniformity in
the past sequence of events, based upon the recorded observation of those events.”*
With an ever increasing number of observations over novel events, previously stated
law may be usefully restated to incorporate insights gleaned from more recent obser-
vations. Seeing legal uniformity in this regard, more as patterns of legal regularity, the
search for common law appears comparable to the identification of laws in the phys-
ical sciences:

The stated laws of physics and chemistry have continually had to be restated in the
light of wider observation and more nearly correct analysis. In the same way and
for exactly the same reasons, we have had a continuous series of restatements of the
common law, from the very earliest times of which we have a record down to the
present.®

A restatement of common law is not a product but rather a process, a sempiternal pro-
cess of discovery and reiteration. What's ancient here is not the law itself, as if sourced
from some purported, perhaps divine, ancestral lawgiver, but the ritual of restating
observed regularities of legal statements even as, indeed especially as, social practice
changes over time. In producing the Restatement (First) of Contracts, the Reporters
saw themselves as undertaking “merely the latest of these restatements,” dating back
to the earliest attempts to recapitulate the common law. Others, however, saw the

4 “At the beginning there has been need to gather from the pronouncements of the courts the principle
or the rule implicit in their judgments, to find the soul of the decision beneath its integument of clay”
Benjamin N. Cardozo, 3 A.L.I. Proc. 82, at 98.

45 Recall Corbin’s early rejection of a restatement as simply putting “an old rule into new words” (see supra
note 14). Looking back, several decades later, Corbin elaborated:

The Restatement was not and could not be a mere rewording of the rules and principles that had
previously been stated in other words, a mere putting of “old wine in new bottles” The work re-
quired a “choice” among varied and conflicting rules and principles, the abandonment of some
and the substitution of new ones in new words.

Arthur L. Corbin, Sixty-Eight Years at Law, 13 U. KaN. L. REv. 183, at 186 (1964).
46 See infra note 84 and accompanying text.
47 1d.
8 Id. “Its rules and principles are statements in words of this uniformity and consistency. Id.
¥ 1d.
%0 Id. (emphasis added).
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endeavor as an existential threat to the law they sought to capture in the bound vol-
umes of the Restatement. In fixing the common law of contracts onto the pages within
those volumes, many feared the Reporters would deprive the law of its vigor and ver-
satility, its valued and venerated capacity to spontaneously adapt to changing social
needs and practices.’!

B. A Folk Theorem of Fixed Codes

By setting out to provide a written statement of the common law of contracts, the first
Restaters open themselves up to well-rehearsed charges of distorting legal command
by reducing it to writing. As David Seipp reveals in his informative contribution to
this volume, Dean Clark was retelling an age-old warning when he cautioned that
“stating law as an existing thing inevitably takes away life and vitality of the state-
ment[.]”>? It was a senescent warning echoed in wider principles of uncertainty in
the physical and social sciences: that is, uncertainty tends to result from efforts to re-
cord the current position of moving objects, regardless of whether those objects are
particles or the practices of an evolving society and the laws governing it. In the way
that measuring the position of protons by hitting them with light is said to shift their
course and momentum, it may be said that writing down an ever-evolving common
law will alter or arrest the development of rules and doctrines intended to change with
society.”® Moreover, as the societal rate of change increases—which well describes the
fifty-year period in the wake of the American Civil War and its abruptly concluded
Reconstruction—so too must the law, and hence the risk of uncertainty in relying on
previously written statements of its content. In periods of rapid social change it may
then be predicted that the cost of relying on written law would become more apparent,
or maybe it is only or mostly the fear of it that grows in appearance.

In either case, during the half-century spanning the Gilded Age and the Progressive
Era, the “folkways and mores” of civil and commercial society appeared to “have
changed constantly;” observed Corbin, and with that “change, the law of Contracts has
perforce also changed.”>* Civil and commercial society were in all likelihood aided, or

51 Cardozo himself, “at least in some of the preliminary drafts,” perceived the threat “in a certain search
and seeking now and again for definiteness and assurance and finality in fields where definiteness and as-
surance and finality must be left to the agency of time.” Cardozo, Minutes of the Third Annual Meeting Held
at Washington, D.C. May 1 and 2,1925,3 A.L.I. Proc. 82, at 99.

52 Clark, supra note 5 at 657.

53 Measurement effects and uncertainty regarding protons in contrast to cultural practices are, to be
sure, subject to distinct theories (Heisenberg and Hawthorne, to give names to two), and these distinc-
tions should not be obscured too much in the analogy. See Werner Heisenberg, The Physical Content of
Quantum Kinematics and Mechanics (1927), in QUANTUM THEORY AND MEASUREMENT 62 (J.A. Wheeler
& W.H. Zurek eds., 1983); HENRY A. LANDSBERGER, HAWTHORNE REVISITED (1958). Heisenberg’s uncer-
tainty principle was at the time familiar to legal scholars and to lay readers. “[P]hysicists, indeed have just
announced the Principle of Uncertainty or Indeterminacy,” proclaimed Jerome Frank in 1930. “Even in
physics and chemistry, where a high degree of quantitative exactness is possible, modern leaders of thought
are recognizing that finality and ultimate precision are not to be attained” LAW AND THE MODERN MIND 7
(1930). See also, Percy Williams Bridgman, The New Vision of Science, HARPER’S MAGAZINE, Mar. 1929, at
443.1 thank David Seipp for this reference.

5% Corbin, supra note 14, at 602.
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at least not initially hindered, by the capacity of the common law to adjust during this
period of constant change. At some point, however, particularly as economic and so-
cial exchange increased across the forty-eight states, each with its own common law,
what may have been appreciated as a benefit of the law’s adaptability was increasingly
seen as burdensome inconstancy, complexity, or confusion. Clarity was called for, but
no one wanted stifle the law’s adaptive capacity.

How is it possible to produce a clear written statement of the law that is at once in line
with current practice and allows for its spontaneous change over time? “It is impossible,”
wrote Henry Maine in Ancient Law, “to suppose that the customs of any race or tribe
remained unaltered during the whole of the long—in some instances the immense—
interval between their declaration by a patriarchal monarch and their publication in
writing”>> Here oral societies are said to have a distinct advantage in keeping law and
social practice apace: “in societies without writing, even where courts exist, there is no
effective distinction between ‘law’” and ‘custom,” argued Jack Goody, and in “conse-
quence the sources of law see to it that a relatively close link is maintained with the other
aspects of the social system”>® Writings create a wedge between law and custom, or so it is
claimed when custom changes while law is seen as fixed in writings.

But what about those writings comprising the common law? Implicit in the age-
old worry about authoritative statements of law expressed in written codes is the no-
tion that this worry does not apply to the published judicial opinions constituting
the “unwritten” common law. Judicial constraint from the precedential writings of
earlier judges, stare decisis, is supposed to be a celebrated feature of the common law.
Common law judges, however, restrained by precedent, are seldom trapped by their
own written verbal expressions. To them “even the sureness about what the precise au-
thoritative words are,” as Karl Llewellyn wrote, “is almost wholly lacking”>” Whether
spoken or written, “the verbal form of a rule of case-law is rarely fixed,” and therefore
law’s capacity for spontaneous adjustment to societal demands is still preserved in
written judicial opinions.>®

Something essential changes, according to Maine, when rules and doctrines ex-
isting in case law are codified by legislatures. “A new era begins,” he asserted in charac-
teristically sweeping tones, when law is legislated. “When primitive law has once been
embodied in a Code, there is an end to what may be called its spontaneous develop-
ment.”>® Maine was hardly the first to express this conjecture about written codes—so

5 Henry Sumner Maine, ANCIENT Law (1861), at 21.

56 Jack GoopY, THE LoGIC OF WRITING AND THE ORGANIZATION OF SOCIETY (1986), 135-136.

57 Llewellyn, supra note 29, at 1243, 1243-44.

58 Id. at 1244. “The same judge who announces ‘a rule’ as ‘long-established and clear’ will often enough
phrase ‘it’ three different ways in the same opinion. In the very fact that this does not startle us lies a key to
the degree of implicit fluidity of case-law rules”” Id. Cardozo was an escape artist in this regard and proud of
it. “Those of us whose lives have been spent on the bench or at the bar,” as he noted, “know the value of the
veiled phrase, the blurred edge, the uncertain line” 3 A.L.L. Proc. 82, at 106. “Well, I am strong for them
even now, at least in their proper places, or rather, I ought to say, for reservations and limitations which will
preserve whatever of value there may be in impressionistic forms and phrases.” Id.

9 Maine, supra note 55, at 21. While Maine was onto something, Goody suggested, he didn't entirely
grasp the dynamic that he was attempting to describe. “Though Maine points to the problem, he does not
fully appreciate that the spontaneous development on which he comments is the imperceptible process of
adjustment of norms that constantly takes place in oral societies in response to external pressures or in-
ternal forces. The process is imperceptible because norms have only a verbal, an oral existence, so that rules
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old it can only be called a folk conjecture—asserting that law’s ability to adjust to
custom and social practice is constrained when a written code defining it comes into
existence.®” Whatever the truth of this conjecture regarding legislative code, it is im-
portant to recall that Restatements were never intended to take form as statutes, pre-
cisely for the reasons of maintaining the common law’s flexibility.®! While the ALI
sought from the Restatement “a definiteness of form approaching the pronounce-
ments of a statute,” as its Vice President, Benjamin Cardozo, told the membership at
the ALI's third Annual Meeting, it did not envision a formal code of the common law

>«

of contracts;®? not even one as modest as Joseph Story’s “code of the common law;”
subject to legislative approval but “not as a code of statute law[.]”%? Years later, when
the ALI would eventually lend its weight in producing a code intended for legislative
approval, its membership still sought to preserve the flexible principles of law and eq-
uity originating in common law, unless specifically displaced by the legislation.®

A fixed statutory code was never in store for the restatements project, which was
meant to be closer to Chancellor James Kent’s vision, described by Seipp, of a flex-
ible “immense code of the common law;” reliant only on “the sanction of the courts
of justice, without any legislative act or interference.”®> Capturing this elusive flexible
code was a long-held ambition of Cardozo,*® and he imagined that it would be the
crowing achieving of the restatements project. “We are now to see whether our law has
found a medium of expression that will solve or help to solve the age-long problem of
uniting flexibility to certainty[,]” as he described the challenge and the hope of the en-
deavor.®” Addressing the ever-present worry that a code (a “form forever fixed”), even
one existing in the virtuous form he imagined for the restatements, would constrain
the common law’s growth and development, Cardozo reminded his audience of the

that are not longer applicable tend to slip out of the memory store” Goody, supra note 56, at 139. Cf. John
Gardner, who argues that even a written constitution will necessarily have gaps and ambiguities, like all
real-world written legal contracts, conventions and codes, which inevitably will be addressed through judi-
cial interpretation and thus preserve the law’s capacity for spontaneous development overtime as disputes
arise. John Gardner, Can There Be a Written Constitution?, in OXFORD STUDIES IN PHILOSOPHY OF LAw
(Leslie Green & Brian Leiter eds., 2011). I am grateful to Andrew Gold for bringing Gardner’s chapter to my
attention.

%0 “Henceforward the changes effected in it, if effected at all, are effected deliberately and from without....

Wherever, after this epoch, we trace the course of legal modification we are able to attribute it to the con-
scious desire of improvement, or at all events of compassing objects other than those which were aimed at
in the primitive times.” Maine, supra note 55, at 21-22.

61 “It was emphatically concluded that the Restatements should not be adopted as statutes; the goal was to
maintain the flexibility of the common law.” The American Law Institute, Seventy-Fifth Anniversary 1923
1998, July 6, 1998 (President’s Foreword), at 11. On codification and the common law, after and before the
ALTs incorporation, see the thoughtful historical accounts in this volume by Deborah A. DeMott, Restating
the Law in the Shadow of Codes: The ALI in Its Formative Era, in this volume; and David J. Seipp, The Need
for Restatement of the Common Law: A Long Look Back, in this volume; as well as Nathan M. Crystal,
Codification and the Rise of the Restatement Movement, 54 WasH. L. REV. 239 (1979).

62 3 A.L.I. Proc. 82, at 100.

3 Seipp, supra note 61.

64 U.C.C. §1-103(3)(b).

95 Seipp, supra note 61. “Kent thus meant ‘code of common law’ only in the sense of an imaginary code of
timeless wisdom, which harkened back to the lawyers’ oral consensus of premodern England, always inca-
pable of reduction to writing.” Id.

66 See discussion in Gold & Smith, supra note 43.

7 3 A.L.I. Proc. 82, at 100.



114 RICHARD R.W. BROOKS

retained capacity always possessed by judges and lawyers, as arbiters and advocates,
to shape the law.%

C. A Canon of U.S. Contract Law

A “canon” originally signified a measuring rod.®® Today a canon is most commonly un-
derstood as a generally agreed upon, though not necessarily uncontested, collection
of texts establishing a standard or measure of value of something worthy of study. By
this definition, the texts contained in the Restatements surely comprise a canon of the
American common law of contracts. To say these texts consist in a canon, however, is
not to claim they began as such. Writings tend to acquire canonical status over time—
some faster than others and rarely any expectantly so when first written. Yet the ALT’s
Committee on Contracts expected the Restatement to be an object of study and criticism:

As time goes on, the work of the present Committee, in the final form that is adopted
by the Institute, will be subjected to the test of criticism by the judges as they apply
the law to new issues and by law professors and students as they engage in legal
research.”

That they expected their restatement to be studied and criticized, however, does
not mean they were self-consciously engaged in creating a canon. They were almost
certainly not thinking in those terms. Williston, Corbin, and the Advisers and other
members on the Committee, though all scholars of law, did not perceive themselves
as undertaking an academic or hermeneutic project.”! Although “hailed, for better or
for worse, as a professorial product,”’? their Restatement was meant to deal with eve-
ryday lawyerly concerns and problems caused by legal uncertainty,”® which during

“the Roaring Twenties” were increasingly brought to light “by the rapidity and com-

plexity of modern life;’”* and “the largeness of the sphere which is occupied in it by

Contract””>

% Cardozo, 3 A.L.I. Proc. 82, at 100. “[S]omething will have to be left, even when the restatement is com-
pleted, to those tentative gropings, those cautious experiments, those provisional hypotheses, that are part
of the judicial process.” Id. “Many of the rules and principles to be extracted from the enormous body of our
case law are there in the opinions, not as precepts explicitly avowed, but as assumptions, presuppositions,
things felt rather than perceived.” Id.

 Derived from the Greek word kanon meaning originally a straight bar, “perhaps from kanna ‘reed’ (see
cane (n.)).” See https://www.etymonline.com/word/canon.

70 Corbin, supra note 14, at 602, 604.

71 The ALI's Committee on Contracts included Samuel Williston, Harvard University, Reporter; Arthur
L. Corbin, Yale University, Special Adviser, and Reporter for Chapter on Remedies; Merton L. Ferson,
University of Cincinnati; Dudley O. McGovney, University of California; William H. Page, University
of Wisconsin; George J. Thompson, Cornell University; William E. McCurdy, Harvard University, Legal
Assistant; Zechariah Chafee Jr., Harvard University, Adviser for Sections relating to Specific Performance;
Edgar N. Durfee, University of Michigan, Adviser for Sections relating to Specific Performance; and
William Draper Lewis, Director, Chairman Ex Officio. Restatement (First) of Contracts Committee (1932).

72 Patterson, supra note 15, at 397, 398.

73 “It is this complexity and uncertainty that has called the American Law Institute into being, and with
which the various committees ‘restating’ the law must deal.” Corbin, supra note 14, at 602, 603.

74 Corbin, supra note 43, at 19.

75 Maine, supra note 55, at 304.
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There was simply too much law—too many competing rules and doctrines gener-
ating needless complexity and hindering contractual coordination. Hence, the first
and principal task of the Committee presented itself immediately. “It is the making
of a selection among competing rules and doctrines.”’® By selecting and making sa-
lient one set of rules and doctrines among the many competing alternatives (even an
arbitrary selection), the Committee could establish focal points for contracting lay-
persons, lawyers, judges, faculty, and students of contract law.”” To all these actors the
Restatement of Contracts proposed a body of law on which they could rely, which is
not to say they would necessarily defer to the Committee’s selections.”® Jurisdictional
differences would still be observed, but over time those differences would recede or
else stand as chosen departures from the orienting positions taken in the Restatement.
No greater law, legislation or authority was required to rule over the complex mix of
competing statements of the common law. One statement, a Restatement, just needed
to rise above the din.

Announcing one set of black-letter rules, doctrines, and an established lexicon
could, by itself, eliminate much unnecessary guesswork in the law. In the absence of
a single national or uniform law, a singled out statement of law (i.e., a “restatement”)
abstracted from the multiplicity of state common law offered a serviceable second-
best solution to the problem of too much law. Anything is sometimes better than
everything. But it wasn’t just anything that was selected for restatement. Criteria
for selection into the Restatement of Contracts relied heavily on the weight of au-
thority,”” among other prudential considerations such as consistency and simplicity.®°
Contemporary law and economics scholars may be surprised by the extent to which
the Committee’s selections were guided, or at least so claimed, by considerations of
efficiency,8! “and by the generally accepted notions of social and economic welfare”8?
Broad social and economic considerations undoubtedly captured some committee

76 Corbin, supra note 14, at 602, 603.
77" After noting the difficulties faced by teachers and students of the law due to the diversity and disorgan-
ization of common law pronouncements, Corbin wrote:

To the same extent and for the same reasons the work of the practicing lawyer in advising clients
and the work of the judges in deciding cases were becoming increasingly difficult. Necessarily,
this situation was reflected in the published opinions of the judges. Uncertainty of mind produced
confused reasoning and actual conflict in decision. Legal terminology, always shifty and inexact
as in the case of all the other branches of social science, became more and more inefficient in
obtaining clarity of expression and more unsatisfactory to everybody concerned|.]

Corbin, supra note 43, at 19.

78 No court would or was expected to “blindly follow the Restatement where in a particular jurisdiction
a contrary rule has been adopted by a considerable body of decisions.” Crane, supra note 41, at 807. See dis-
cussion in Schauer, supra note 17.

79 “In general, this is determined by what has long been appealed to by courts and writers as the Weight
of Authority” Corbin, supra note 14, at 602, 603. “Obviously some propositions of law must be rejected in
favor of others with which they are inconsistent; the ‘weight of authority’ test can be applied. The draftsmen
of the Restatement were experts in applying this test. Other propositions of law, seemingly diverse, may be
capable of translation into common terms.” Patterson, supra note 15, at 397, at 399.

80 Specifically, “consistency of a rule with other accepted rules in related branches of law [and] simplicity
of construction and ease of application.” Corbin, supra note 14, at 602, 603.

81 “The best evidence as to the efficiency of a rule is to be found in the number and the types of cases in
which it has been applied.” Id.

82 Id.
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members’ attention,®® but the Committee as a whole trained its focus on the more
mundane problem of legal uncertainty caused by the complexity and multiplicity of
common laws across the states.

Restating the common law effectively as common knowledge,®* even at the risk
of fostering the illusion of a singular law,®> was seen as an expedient solution to the
problem of legal uncertainty.®® In addressing one problem, however, the Restatement
was said to introduce other, potentially more insidious, threats to the common law.
By providing a snapshot of the law at a given point in time, the Restatement, critics
warned, would ossify the law, or worse, “restate” what was never the law or “only
the law that was.”®” None of these worries, however, are unique to the Restatement.
They may be said of any text asserting revelations about the common law, including
the multitudes of judicial opinions comprising the “unwritten” common law.
“Restatement,” as Edwin Patterson reminds us, “presupposes that there has already
been a statement of the law in authoritative form.”®® Cardozo’s efforts to distinguish
the judicial process from that of the Reporters’ (“the difficulty of the [latter] process is
multiplied many fold”) is less a distinction of kind than of degrees (as John Goldberg
agues in his chapter in this volume) between written judicial statements and reporto-
rial restatements.®’

83 “While itis not the function of the present Committee to try to reform the ways of business or the mores

of existing society, it will indeed be well if the Institute is able in the future to keep selected Committees at
work on scientific and unbiased research into the bases of human behavior and the efficiency of legal rules
and judicial administration.” Id. at 604 (emphasis added).

84 Specifically, “common knowledge” in the sense of shared information that’s known to be known among
those who know or should know, which a prominent Restatement was meant to achieve. Common know-
ledge here recalls the shared consensus that Baker refers to as “common erudition” or “common learning”
of the unwritten common law among early English lawyers. See Seipp, supra note 61 (quoting J.H. BAKER,
THE Law’s Two Bobigs 67 (2001); and citing A.W.B. Simpson, The Common Law and Legal Theory, in
OXFORD ESSAYS IN JURISPRUDENCE: SECOND SERIES 77, 94 (1973)). Wide public distribution was key to
the success of the Restatement of Contracts becoming common knowledge, but it needn’t have met the
more technical definition often used in game theory: wherein something is common knowledge between
or among persons, if each person knows that thing and knows the others also know it, and they all know
that they all know it, and they all know that they all know that they all know it, and so on ad infinitum. See,
e.g., Robert Aumann, Agreeing to Disagree, 4 ANNALS OF STATISTICS 1236-39 (1976); Paul Milgrom, An
Axiomatic Characterization of Common Knowledge, 49 ECONOMETRICA 219-22 (1981); John Geanakoplos,
Common Knowledge, 6(4) J. ECoN. PERsP. 53-82 (1992); Robin Cubitt & Robert Sugden, Common
Knowledge, Salience and Convention: A Reconstruction of David Lewiss Game Theory, 19 ECON. & PHIL.
175-210 (2003).

85 “The assertion (in the preface) that it is ‘the product of expert opinion’ seems to imply that there are no
divergent expert opinions. This is contrary to fact.—The illusion that ‘the law’ can be found in one and only
one set of authoritative propositions is not wholly dispelled.” Patterson, supra note 15, at 397, 399.

86 None of the Reporters appeared subject to the impossible illusion that they could rid the law of uncer-
tainty, least of all perhaps Corbin, as he revealed to Robert Braucher three decades after the Restatement’s
publication. “T have read all the contract cases for the last 12 years; and I know that ‘certainty’ does not
exist and the illusion perpetrates injustice” Letter from Arthur L. Corbin to Robert Braucher (Nov. 13,
1961) (Robert Braucher Papers, Harvard Law School Library, MS Box 17, Folder 7), in Joseph Perillo, Twelve
Letters from Arthur L. Corbin to Robert Braucher Annotated, 50 WASH. & LEE L. REV. 755 (1993), at 758.

87 Clark, supra note 5, at 643, 656.

88 Patterson, supra note 15, at 397, 399.

89 3 A.L.L Proc. 82, at 99. Additionally, casebook editors or treatise writers, particularly ones as influ-
ential as Williston, Corbin, and Farnsworth were, may just as easily be seen as undertaking the task of
restating the law, not in their respective roles as Reporters, but as editors and writers of law books. See, e.g.,
Fuller’s comments on Williston as a legal text writer: “By insisting upon judging the text writer strictly in
terms of his avowed purpose, that of stating ‘the law} we are hard at work to eliminate from the positivistic
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Restatements did not introduce the phenomenon of the common law being fixed
in written form; the American common law of contracts was only ever “unwritten”
in the sense of there being no single authoritative document, like the so-called “un-
written British constitution”?® Nonetheless the Restatement did claim a novel form
of authority over the common law, one that signaled a subtle change in approach and
deference to judicial statements of law, whether individually received or collected
in casebooks and case reporters, or summarized in digests and treatises. Here, then,
was the underlying worry about the Restatement. Concern over the Restatement of
Contracts was not principally a matter of its being a written statement of the common
law, of which there were volumes. Rather, it was its presentation as an authoritative
collection of the law, which is to say, a canon, approved by a self-selected body of legal
elites and curated exclusively by law school professors.”! “This deference to academic
authority in the face of a juridical tradition which nominally denies authoritative
status to the doctrines of the unofficial expert” was not lost on careful observers.?
Patterson observed a shift away from established common law principles “in the di-
rection of the continental juristic tradition” found in civil law countries.”® Looking in
retrospect, others have identified this moment as a time when “leading academics in
the field of contracts sought to reassert their influence over the bar”**

“Be bold,” you may recall Cardozo saying to the Reporters in his opening remarks at
the ALI annual meeting about “the high emprise on which the scholars of the Institute
have ventured”®> “But not too bold.” He offered that closing comment no doubt more
to assuage the practitioners in the audience than to restrain the academics on the
committee. Even the choice of the term “Restatement,” suggested Patterson, seems
“happily calculated to allay the suspicion that any modification has been made in the
pre-existing law”*® Other prepublication assurances were also offered as a show of

philosophy all the little covert tolerances and inconsistencies which have made it a workable system in the
past.” Fuller, supra note 34, at 1, 14.

90 Speaking of “the British constitution, for example, it is said that ‘much (indeed, nearly all) of the
constitution is written, somewhere?” Mark D. Walters, The Unwritten Constitution as a Legal Concept, in
PHILOSOPHICAL FOUNDATIONS OF CONSTITUTIONAL Law 33 (David Dyzenhaus & Malcolm Thorburn
eds., 2016) (quoting A. TOMKINS, PuBLIC LAw 7 (2003) [check quote].

91 More than any single commentary or treatise could possibly claim, the Restatement of Contracts
(under the auspices of the ALI) asserted the collected wisdom and authority of the nation’s legal elite, in-
cluding its most prominent treatise writers who, notwithstanding their prominence, could never accom-
plish alone the combined authority assembled by the ALL

92 Patterson, supra note 15, at 397, 398.

93 Id. “|A]cademic determinism rather than economic determinism accounts for the form and content of
the Restatement.” Id.

94 E.A. Farnsworth, Contracts Scholarship in the Age of Anthology, 85 MICH. L. REV. 1406, at 1425 (1987).
“In his 1929 lectures at Virginia, Williston recalled that Lord Coke had thought it ‘the part of a good judge
to magnify his office’ and likened professors to judges in this regard. ‘So I make no apology for taking an
enlarged view of the office of those who have followed the same occupation as my own.” Id. “Thus began,”
as Teeven wrote, “a process modeled on the civil law practice of academics drafting legislative solutions.”
Kevin M. Teeven, Origins of Promissory Estoppel: Justifiable Reliance and Commercial Uncertainty before
Williston’s Restatement, 34 U. MEM. L. REV. 499, at 510 (2004).

9 Id. (emphasis added).

% Id. at 399. “It is compatible with the tradition that courts merely find the law and that expert opinion is
repetitive rather than creative” Id.
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the Reporters’ humility and restraint in their determination of the common law.”
Writing in the journal of the American Bar Association, Corbin sought to assure prac-
titioners that “no Committee is competent to pass a final judgment upon such matters

of policy;” and yet, wrote Corbin, to do its work the Committee on Contracts is “com-

pelled to pass judgment and to make a selection”®

Passing judgment and making a selection are the first steps toward creating a canon.
Sealing the selection, however imperfectly, completes the canon. Though canons are
often said to be either sealed or open,® this suggests more of a firm theoretical di-
chotomy than the fluid gradations actually observed in practice.'® Every canon is
to some extent sealed, including the Restatement, and since sealing indicates a fur-
ther shift toward scholarly interpretive authority,'%! further assurances to counter the
appearance or degree of the sealing may have been expected and were, in any case,

offered: “The Committee on Contracts does not labor under the delusion that it has

attained perfection. Its work must be subjected to constant revision in the future”1%?

A published Restatement is not a sealed crypt for dead law, but nor can it be constantly
revised.!®

Has the Restatement offered our common law of contracts that elusive “medium of
expression” which allow us to “solve or help to solve the age-long problem of uniting
flexibility to certainty,” which Cardozo predicted or hoped for? It has certainly not
solved that age-long problem and has probably caused a few new ones, but it has

7 Corbin provided an extraordinary disclaimer regarding the Reporters” then-ongoing work on the
Restatement of Contracts:

Its authors have only limited time, energy and wisdom. They have not yet had sufficient educa-
tion. They have lacked a close association on the Committee with selected lawyers and judges who
could have given criticism based upon ripe experience in the creation and application of the law.
They have not had the time or energy required for adequate research into the mountainous mass
of case material for the solving of many knotty points of substantive law. Their economic training
is faulty and their knowledge of social conditions is not sufficiently wide and deep. They have not
had sufficient experience in other branches of the law, although they are aware that “the law is a
seamless web” that renders defective service when it is rent into separate parts.

Corbin, supra note 14, at 602, 604.

98 Id. at 602, 603.

% “An example of an open canon is a system of legislation that permits the addition of new laws whose
legal status will be as binding as the existing law.... In a sealed canon, by contrast, the status of the textual
elements is exclusive, and no new texts of equal importance may be added” MosHE HALBERTAL, PEOPLE OF
THE Book: CANON, MEANING, AND AUTHORITY (1997) at 16. “The Bible is the most prominent example of
a sealed and exclusive canon.” Id.

100 No canon can be entirely open (without barriers to entry and exit a canon cannot truly exist and per-
sist over time) nor is any completely sealed (writings within a supposedly sealed canon may become apoc-
ryphal or otherwise lose their canonical status).

101 “The moment the text was sealed, authority was removed from the writers of the text and transferred
to its interpreters” HALBERTAL, supra note 99, at 19. “Unlike the authority of the priest” or of judges, to
quote and paraphrase Halbertal, “that of the scholar does not rest on a monopoly over ritual. Priestly [or ju-
dicial] authority rests on the claim that a certain group has the exclusive right to perform a variety of rituals.
The expert’s authority is derived not from his exclusive role in the ritual but from his skills as interpreter of
the sealed text” Id., at 23.

102 Corbin, supra note 14, at 602, 604 (emphasis added). “There will be new developments in Contract
law, just as there have been in the past. The Restatement is long and complex; but there will arise cases that it
does not cover. All this will require periodical revision of the Restatement.” Id. Note the subtle change from
“constant revision” to “periodic revision.”

103 Though Corbin claimed, and who's to doubt, that he did exactly that with “one man revision” of the
first Restatement of Contracts. See Perillo supra note 86.
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almost just as assuredly helped to solve a number of the problems which it was meant
to address. Moreover even in its too bold, too definitive, and too dogmatic statements
against which Corbin cautions us not to rely, the Restatements have been a useful
point of reference and departure for argument and restaterment, correctly understood.
For example, during the long fifty-year period after the First Restatement and before
the Second, the former was constantly debated and challenged by scholars on the one
hand, while it no doubt offered a comforting source of certainty (even if a false com-
fort) for practitioners and students of the law on the other hand.!% Both the chal-
lenges and the sense of certainty were valued products of the Restatement (First) and
beneficial for the Restatement (Second). The Restatements of Contracts has been an
unmitigated success as a canon on which we have relied for almost a century to dis-
cern, debate, and derive principles, rules, and doctrines of our common law of con-
tracts. We learn not from the stated law, but from restating the law.

ITII. Reliance in the Restatements

Contract theory has long held a particular attraction for scholars, including for a
number of the Reporters on ALI's exclusively academic Committee and Contracts.
As lead Reporter, however, Williston made clear that the Committee did not see itself
as tasked with addressing abstract arguments on the bases of contract liability.'%° This
of course was very much in line with Williston’s scholarly approach to contracts.!%
“Williston was not a particularly profound, or what you might call an adventurous,
thinker;” wrote Barbara Black, “and furthermore he understood a Restatement to be
[just] a restatement”’1” With Williston at the helm, the Reporters took a pragmatic
approach to the law, which is not to suggest that they were entirely unconcerned with
considerations of morality and justice as bases for contract. They were, however, less

104 “The Restatement offered opportunity for the products of the class-room and the law review to reach

awider audience”” Patterson, supra note 15, at 397, 399. On the scholarly challengers, see Robert W. Gordon,
Restatements and Realists, in this volume, and infra notes 152-56 and accompanying text. For a more re-
cent challenge from the perspective of too much judicial deference on current Restatements, see Balganesh,
supra note 17.

105 In his opening comments at 1925 ALI Annual Meetings, where drafts of the Restatement were first
presented to the whole membership, Williston stressed that “[t]he endeavor in this Restatement is to restate
thelawasitis, ... for the use of practical people” who are more concerned with “ordinary legal terminology”
and “what practical consequences will follow from a certain state of facts than a philosophic analysis of
legal relations.” Minutes of the Third Annual Meeting Held at Washington, D.C., May 1 and 2, 1925,3 A.L.L
Proc. 82, at 159. “One of the first things the Reporter had to consider in reference to this restatement,” said
Williston referring to himself in third-person, “was to decide on the desirability of adopting a Hohfeldian
analytical form in stating the law;” he said in response to Walter Cook, who suggested a more theoretical
(Hohfeldian) characterization of promise, contract, and breach Sections 1 and 2: T feel satisfied that to
make the restatement in that form would make it unintelligible to a large part of the Bar and Bench and de-
stroy its practical value”” Id. at 168.

106 “What may be called the bases of contract liability,” wrote Lon Fuller, are nowhere “critically exam-
ined” in Williston’s expansive treatise. Fuller, supra note 34, at 1, 9. Assessing Williston's multivolume trea-
tise from the perspective of legal and social theory, Lawrence Friedman described it as designed to exclude
such considerations: “volume after volume, solid, closely knit, fully armored against the intrusion of any
ethical, economic, or social notions whatsoever” LAWRENCE FRIEDMAN, HISTORY OF AMERICAN Law (2d
ed. 1985) at 626.

107 Barbara Aronstein Black, “Samuel Williston at the ALL: Promissory Estoppel” at 22.
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concerned with abstract moral principles than enforcing conventional morality and
preventing “practical injustice” in promissory exchanges, which to them, though not
for all the same reasons, clearly required enforcement of justified reliance on contrac-
tual bargains.'®

A. Interesting but Practically Unimportant

Relying by performing one’s side of a bargain provided the essential basis for enfor-
cing exchanges through actions in debt, one of the three common law actions from
which our modern law of contracts derives. These half-completed exchanges argued
Fuller and Purdue, facilitated not only the enforcement of informal exchanges but
probably also “originally furnished an indispensable factual core for most formal con-
tracts”1%° Actions in assumpsit, another leg of the three-footed stool on which con-
tract law historically stood, also initially found their footing in reliance, a fact of which
Williston was well aware.!1? He clearly recognized and endorsed reliance as one of the
original bases for enforcing “real contracts” along with other bargain-based prom-
issory exchanges constituting then contemporary contract doctrine.!'! No doubt
so did a majority of the ALT membership that gathered in 1925 for the ALI’s third
Annual Meeting to discuss and debate the first draft of the Restatement. Whatever
else that may have been controversial at this meeting, reliance as a traditional basis
for enforcement bargain promises was not among them. That enforceable promises
justify reliance and vice versa (i.e., that justified reliance made promises enforceable)

108 3 A.L.L Proc. 82, at 201. Notwithstanding recent efforts to rehabilitate Williston’s approach (at least
concerning damages) as more theoretical than previously received—some commentators situating him
as a “promise theorist;,” others as a “reliance theorist”—Black resisted both revisionists’ views in favor of
Williston's practical “passion” for protecting reliance:

[I]n my reading of Williston, the driving force here was his profound disapproval of those who
induce reliance through promise and fail to keep their promises. As I have noted elsewhere, it was
to protection of reliance that such passion as Williston had about contracts attached. No doubt
Williston did think that keeping one’s promise was the honorable thing to do, but his concern was
not primarily with the morality, far less the sanctity, of promise, but with the harm done those
who justifiably rely on promises.

Black, supra note 107, at 20. On revival of Williston’s jurisprudence, see Williston Mark L. Movsesian,
Rediscovering Williston, 62 WAsH. & LEE L. REV. 207 (2005).

109 Fuller & Perdue, supra note 18, at 52, 67. “A difficulty in identifying the ‘ultimate’ motives for enfor-
cing contracts exists even as to the earliest stages of legal history,” yet, wrote Fuller and Purdue, “a place of
favor was accorded what may be called the real contract, the ‘delivery-promise; or the half-completed ex-
change” Id.

110 “The gist of the action of assumpsit,” wrote Williston, “consisted in undertaking to do something
and injuring the plaintiff by inducing him to rely on this undertaking” SAMUEL WILLISTON, THE Law
oF CONTRACTS, vol. 1, § 138, at 305 (1920). The third leg of the stool, of course, was actions of covenant,
whereby written agreements became enforceable once sealed and delivered.

11 As Williston observed in his 1920 treatise:

[T]t may fairly be argued that the fundamental basis of simple contracts historically was action in
justifiable reliance on a promise—rather than the more modern notion of purchase of a promise
for a price, and that it is a consistent development from this early basis to define valid considera-
tion as any legal benefit to the promisor or legal detriment to the promise given or suffered by the
latter in reasonable reliance on the promise.

Id. at§ 139, at 313 (1920).



CANON AND FIREWORKS 121

were broadly shared sentiments among the participants at the meeting. It was simply a
matter of practical justice, a long-established norm in contract law. To the extent there
was any controversy over justified reliance, it concerned more issues at the periphery,
or beyond the bounds, of what Williston took be the settled law of contracts. Fissures
here were immediately revealed once Benjamin Cardozo opened the meetings and in-
vited comments on the draft:!!?

JupGe CARDOZO: We will now take up the restatement of the law of contracts section
by section. We will take up first section 1. Are there any special suggestions with ref-
erence to section 1¢

Cardozo had already alerted the audience (in his welcoming remarks) that determin-
ations involving the choice “between the objective and the subjective conception of
a contract” lay “latent in the preliminary chapters” of the draft Restatement.!!* They
weren't so latent to anyone paying attention, and nor were they trivial matters, as the
choice between objective and subjective conceptions of contract, then highly debated,
implicated numerous core doctrines—including, to start, the creation and definition
of contract obligation. Whether and to what extent reliance, when justified, creates
obligations that are distinctly contractual were first-order questions asked from the
start of the Reporters’ introduction to the ALI membership.

VicTorR MORAWETZ (New York): [T]here is a rule of law which is based on justice][:]
that if a person by words or acts expresses to another person that he enters into a con-
tract, then the person to whom this expression is conveyed, unless he has knowledge
to the contrary, is entitled to rely on it[.]!!4

As Morawetz continued to expound on his position, the moderator, Cardozo, inter-
rupted him, saying, “The inexorable clock warns me that your time has more than
expired” However, a “motion, numerously seconded,” was then quickly approved, al-
lowing Morawetz to continue. Many in the audience were sympathetic to his position.
Williston on the podium was not.

MR. WILLISTON: It is, of course, possible to state the law, and the law is sometimes
today stated as Mr. Morawetz states it[:] if parties express to one another such words
or perform such acts as indicate an intent to make a contract, they shall then not be
allowed to state what their actual intent was; that is, the formation of contracts be-
comes a branch of the law of estoppel 11>

112 3 A.LL Proc. 82, at 160. Following Cardozo’s invitation “for suggestions with reference to section
1,” the minutes note that Director Lewis read Section 1 aloud: “A contract is a promise or a set of prom-
ises for breach of which the law gives a remedy or the performance of which the law in some indirect way
recognizes as a duty.” Id.

113 1d. at 106-07.

114 1d. at 162-63 (emphasis added).

115 Id. at 165 (emphasis added).



122 RICHARD R.W. BROOKS

Williston continued with a conciliatory nod toward Morawetz’s account, “Mr.
Morawetz and I both agree that is a contract,” before abruptly disparaging the sub-
jectivist camp as purveyors of fiction. They were all “talking fiction,” he said, “and
I should like to stop talking fiction.”!1® Claiming “the real truth” consists in the facts of
what people “say, and what they do,” Williston concluded in a tone so triumphant one
could almost hear him from the pages of the meeting minutes: “[T]he restatement is
intended to state the actual facts (applause)”’!!” Applause notwithstanding, many in
the audience, including Julius Cohen, were considerably less confident than Williston
in separating the facts from the fictions that create contract obligation:

Jurius HENRY COHEN (New York): Those statements of fact upon which most of us
rely upon the theory of estoppel, to prevent the other from contesting them, are quite
often as important as the definitive obligations assumed by the parties. Now, how do
those things fall either in your definition or Mr. Morawetz’s definition?!!8

MR. WiLLisTON: If they simply make a statement that they are true, then it is
within the doctrine of estoppel; I should define estoppel as a misrepresentation of
fact on which the other party justifiably relies, and I do not in my treatment make
offers or promises the basis of estoppel.!'?

On what bases did Williston formulate his thoughts and treatment of offers and prom-
ises if not, at least in part, based on notions of estoppel? Section 45 (unilateral offers)
and Section 90 (promissory estoppel), among a number of other reliance-based doc-
trines that Williston, himself, shepherded through the process for inclusion into the
First Restatement, raise the question of whether he was working from a theory of reli-
ance which he considered to be wholly distinct from estoppel. Insight into the question
may be gleaned from a review by Lon Fuller of Williston’s revised treatise published
roughly five years after the Restatement.!?’ In his review, Fuller shares a personal ex-
change with Williston wherein he “asked Professor Williston why the Restatement
of Contracts did not include the subject of estoppel in pais’!?! Williston’s response
was unsatistying and left Fuller inquiring further about reliance and estoppel more
broadly,'?? and what specific roles they play in contract creation. Williston eventually
conceded “that ‘reasonable reliance’ is ‘doubtless’ one ‘juristic’ reason for ‘the recogni-
tion of contractual obligations; but went on to say;” in a revealing admission to Fuller,
that “a contractual obligation ‘is a right-duty relation, and the reasons why the relation
is created are interesting but practically unimportant’ >

It seems, then, that as far as Williston was concerned—while there may be some
underlying theory or theories that account for both estoppel in pais and the various

116 1d. at 165-66.

17 Id. at 166.

118 14

C

120 Fuller, supra note 34, at 1.

121 1d at 3,n.3.

122 “This raises the question, what will the American Law Institute do with the notion of estoppel in pais?
Are we to have a special Restatement of Estoppel, or, a Miscellaneous Restatement?” Id. (emphasis original).

123 Fuller, supra note 34, at 1,4-5, n.5.
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reliance-based contract doctrines which he endorsed—neither theory nor estoppel
were the business of the Restatement of Contracts. Williston saw estoppel as some-
thing “other,” a category entirely distinct from contract, and being a committed
categorizer, as Black observed, “for him the category, once assigned, did dictate quite
alot”!* Moreover, he had no interest in any theory confounding the practical aims of
the Restatement (a great disappointment to the many admirers of Hohfeld’s analytical
framework in the ALI). Williston acknowledged the weight of authority for reliance as
a justification for contract enforcement. And that was enough for him. He didn’t need
abstractions or theories to inform him further. Nor was he welcoming of them. “I do

not care in what way you may make your true contracts;,’'?* he stated bluntly “wher-

ever a promise is binding, it is a contract.”!26

Williston’s deep commitment to the weight of judicial authority, particularly when
it came to restating the law, would not allow him to shy away from accepting reli-
ance as a broad basis of contract enforcement. Hence, it’s easy to see reliance running
throughout the Restatement, but it runs wild with no overarching theory to disci-
pline it.!*” Theories might have been offered to inform and organize restatements of
the law regarding contractual reliance, if not estoppel. They were, presumably, ei-
ther not considered or rejected by Williston, no doubt, both for prudential and per-
sonal reasons. “Original § 90,” as Gilmore said in his inimitable way, “was exposed
to the world naked of Comment,”'*® and while the absence of explanation may have
been tactical or compelled by exigencies,'?’ presenting promissory estoppel without

124 Black, supra note 107, at 22. Farnsworth earlier made a similar observation: “In Williston’s thinking,
liability based on reliance on a gratuitous promise was, like liability based on a gratuitous undertaking,
entirely distinct from liability based on bargain” Farnsworth, supra note 94 at 1457. Reliance on a bargain
promise, however, was very much within his category of cognizably contract liability. Before Farnsworth,
Fuller similarly commented on Williston’s fixed categorization of “contract,” a term one might view as
“merely a convenient description for a set of related problems, possessing no definite boundary, but shading
off imperceptibly into the law of tort, property, quasi-contract, and procedure on all sides” Fuller, supra
note 34, at 1, 2.

Williston, however, “has no such conception of contracts”

For him a contract liability is something different in kind from all other kinds of liability, as dif-
ferent from a tort liability, let us say, as a covenant was different from assumpsit for seventeenth-
century lawyers.

Id.

125 4 A.LI. PRrROC. 6, at 94.

126 Id. at 102.

127 “Whether through misunderstanding or through deliberate choice, the reliance theory has been ap-
plied by courts down to the present day, and has found its way into scholarly treatises. The Restatement,
by rejecting the theory but accepting its results, has made room in contract law for familial and other non-
commercial promises which cannot be squeezed into the bargain category” Patterson, supra note 15, at
416-17 (emphasis added).

128 GILMORE, supra note 22, at 71. “In the laconic style that marked the first Restatement, Williston pro-
vided no commentary except for four illustrations [and moreover] the first Restatement has no Reporter’s
notes to give us the inspiration of its illustration.” E. Allan Farnsworth, Contracts during the Half-Century
between Restatements, 30 CLEV. ST. L. REv. 371, at 373 (1981).

129 Frank, commenting on the general absence of “Explanatory Notes” in the early Restatements, recalled
aletter by Cardozo suggesting such exigencies regarding the Restatement of Contract:

In December 1932, Justice Cardozo, by then on the Supreme Court of the United States, wrote
Director Lewis[:] “I confess that the absence of explanatory notes will to my thinking detract
greatly from the value of the Restatement. It is plain that you had no alternative in the case of the
contracts, but I hope that the decision is not a final one as to other branches of the law””
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comment or context of its fit within a broader conception of contractual reliance only
made it stand out more, loom larger, overshadowing the thicket of reliance in the rest
of the Restatement.

B. Reliance Before and Beyond Promissory Estoppel

Reliance is so explicit in much of the Restatements that a simple tally of the term (in
the Black Letter, comments, illustrations, and Reporter’s Notes) is enough to convey
its salience beyond promissory estoppel.!3® While the tally is significant, it still under-
counts the weight of reliance in the Restatements. For instance, “reliance” is not men-
tioned in the black-letter Section 90 (nor is “promissory estoppel” for that matter).
In the Second Restatement, Sections 86 and 87 also deal significantly with matters
of reliance, but the term does not show up in a black-letter search of those sections.
Moreover, inspecting the published Restatements doesn’t capture the pervasiveness of
“reliance” in the background debates and discussions at the ALI meetings. Take, for
example, Section 35 (reliance after an offeror’s death)!*! or Section 42 (reliance and
offeree’s knowledge of revocation).!** In some instances previously contentious issues
of reliance seem to have been worked out so completely before the ALI meetings that
the official records show little trace of their prior significance. That was the case with
Section 45 (on unilateral offers). After Cardozo invited suggestions what we see is
pretty pedantic:!3

JuDGE CARDOZO: Are there any suggestions as to Section 43? Section 44? Section 452
MR. WiLLis: I wonder if there is not an inaccuracy in Section 45 [which] says the of-

feror is bound by a contract. I wonder if that is not misleading [to say “contract”].
MR. WiLLISTON: I call an irrevocable offer a contract....

John P. Frank, The American Law Institute: 1923-1998, in THE AMERICAN LAW INSTITUTE SEVENTY-FIFTH
ANNIVERSARY, 1923-1998 15 (1998). Earlier in the project, Cardozo anticipated that the treatises, which
did not materialize, would offer the explanatory accounts. “Undoubtedly, much may be done in the treatises
supporting the restatements, with their more discursive methods, to mark the tendencies and directions
that will determine growth hereafter” 3 A.L.I. Proc. 82, at 106.

130 For example, “reliance” (or one of its derivatives, such as “rely;” “relying,” “relies,” and so on) appears in
seventeen black-letter sections of the First Restatement (i.e., §§ 143, 162, 196, 224, 297, 306, 308, 319, 323,
347, 381, 415, 422, 472, 597) and in thirty-five black-letter sections of the Second Restatement (i.e., §§ 34,
89, 94, 129, 139, 149, 150, 158, 164, 165, 166, 168, 169, 170 171, 172, 175, 177, 230, 256, 272, 311, 323, 344,
345,349, 351, 370, 373, 374, 376, 377, 378, 381, 382).

131 Williston reading aloud Oliphant’s written objections questioning Section 35’ rule terminating an
offer on the death of the offeror: “Why shift these losses to another who has acted in reasonable reliance
upon the dead man’s assurance.” 3 A.L.I. Proc. 82, at 198.

132 Williston clarifying the distinction between knowledge and reliable information: “So we have Section
42. The distinction between knowledge and reliable information is pretty hard to draw. I suppose to make it
applicable you must have the facts showing the offeror’s change of mind and you must have such informa-
tion of those facts as a reasonable offeree would be justified in relying upon. That is the idea” 3 Id. at 203.

133 Id. at 204. The entirety of the discussion is contained on two pages, 204-05, including the reading of
the black letter: “Section 45. If an offer for a unilateral contract is made, and part of the performance re-
quested in the offer is given or tendered by the offeree in response thereto, the offeror is bound by a contract,
liability upon which is conditional on the completion by the offeree of the requested performance within
the time stated in the offer, or, if no time was there stated, within a reasonable time.”
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MR. WiLLIs: I beg your pardon, you do not want to call this an irrevocable offer,
do you?

MR. WiLLisTON: That is what you called it, did you not?

MR. WiLLis: Oh, no.

MR. WILLISTON: You stated the power to revoke is destroyed.

MR. WILLIS: It becomes irrevocable-

MR. WiLLIsTON: All right. When it becomes irrevocable it is an irrevocable offer.

MR. WiLLIs: But it does not seem to me that that is so; it seems to me that a contract is
one thing and an irrevocable offer is another.

MR. WiLLISTON: We are apart on that. An irrevocable is not the contract which the
offer proposes, but being a binding promise, it is a contract.

JubGe CARDOZO: Is there anything else under that section? Is there anything under
Section 46¢ Section 47? Section 487 Section 49¢ Section 50? Section 517¢

That was all that was said concerning Section 45. Lost in this anodyne exchange were
any remnants of the contentious debate, only several years earlier, concerning the ef-
fect of reliance on a unilateral offer. It occurred in what Allan Farnsworth, Reporter
for the Restatement (Second) of Contracts, called “the first great debate on contract
law” wherein “[t]he battle was fought and won in the pages of the law reviews”!** On
one side of the debate, formalists maintained that an offeree’s reliance by commencing
to perform following a unilateral offer had no effect on the offeror’s power to revoke
it. Moreover, they argued, there would be no injustice in the offeror’s revocation of
the offer because the offeree knew or should have known the terms of its acceptance.
Adherents to this classically Langdellian position included Maurice Wormers, who
gave first-year contracts teachers the chestnut of the overtaking Brooklyn Bridge rev-
ocation hypothetical,!*> and notably Williston.!*® Arguing on the other side against
the injustice of revocation post commencement and for the imposition of some
duty founded on various theories of reliance and estoppel were Dudley McGovney,
Clarence Ashley, and notably Corbin.!*” Given the significance of the adherents
on each side and the amplitude of quarrel, not to mention its recency, it is perhaps
surprising to hear no hint of this “great debate on contract law” in the discussion of
Section 45.

McGovney and Corbin, in their writings and perhaps more so in their roles as
Associate Reporters to Williston, appear to have persuaded him, or maybe it was

134 See Farnsworth, supranote 94,at 1452, and E. Allan Farnsworth, Casebooks and Scholarship: Confessions
of an American Opinion Clipper, 42 SW.L.J. 903,913 (1988).

135 “Suppose A says to B, T will give you $100 if you walk across the Brooklyn Bridge; ... B starts to walk
[and gets] about one-half of the way across. At that moment A overtakes B and says to him, ‘T withdraw my
offer!” No problem, said Wormers; A owes no duty to B from the latter’s reliance. I. Maurice Wormser, The
True Conception of Unilateral Contracts, 26 YALE L.J. 136, at 136-37 (1916).

136 See Farnsworth, supra note 94, at 1449-1454.

137 D.O. McGovney, Irrevocable Offers, 27 HARV. L. REV. 644, 655, 663 (1914); Clarence D. Ashley, Offers
Calling for a Consideration Other Than a Counter Promise, 23 HARV. L. REV. 159, 161, 166 (1910); Arthur L.
Corbin, Offer and Acceptance, and Some of the Resulting Legal Relations, 26 YALE L.J. 169, 191-92 (1917).
“During the second decade of the twentieth century, several academics began to write in support of the
increasing instances of judicial relief given unilateral offerees on account of reliance hardship.” Teeven,
supra note 94, at 558.
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Ashley or someone else.!?® In any event, Williston abandoned his opposition to par-
tial reliance affecting unilateral offers sometime before the 1925 ALI meeting where
Section 45 (reflecting the position of McGovney and Corbin) was presented to the
membership with little fanfare.!** Other well-known accounts of Corbin’s influence
on Williston’s embrace of reliance in the context of promissory estoppel —from Grant
Gilmore’s early musings to Barbara Black’s most recent telling—add weight to the
undergirding presence of reliance in the Restatements. But one needn’t look to Section
90 (especially as it tends to distort the larger view) to appreciate the extensive bases of
reliance in the Restatements. Reliance is observable in the Restatement’s treatment
of offers and acceptances, consideration and moral obligation, construction and in-
terpretation, modification and waivers, avoidance and excuses, enforcement (e.g.,
statute of frauds) and remedies, just to name the most obvious areas.!*° Furthermore,
although the discussion here has for the most part focused on the Restatement (First)
of Contracts, the scope of reliance has only increased with the Restatement (Second)
of Contracts, as indicated in footnote 135.14!

C. The Costs of Canonization

Samuel Williston gets more blame and more credit for promissory estoppel than he
deserves. He is said to have coined the term in 1920.!*> But earlier usage by others
is not hard to find.!*? He is said to have provided the first substantial treatment of
the doctrine in Section 139 of his treatise. But, again, it is easy to discover substan-
tive entries in cases and earlier treatises, so long as the search terms are not restricted

138 Given the competing claims by various observers, some well known and others obscure, Farnsworth’s
restrained conclusion is well taken: “What role, if any, it played in Corbin’s attempt to push Williston in the
direction of recognizing reliance must be left to surmise” Farnsworth, supra note 94, at 1462.

139 “Between the publication of Williston’s treatise in 1921 and the first Restatement draft in 1925,
Williston changed his position regarding irrevocable unilateral offers after he joined forces on the
Restatement drafting committee with Yale law professors Corbin and McGovney, two of the four drafters
active on the project” Teeven, supra note 94, at 563. “Wormser also eventually switched his position” David
G. Epstein & Yvette Joy Liebesman, Bearded Ladies Walking on the Brooklyn Bridge, 59 ARK. L. REV. 267, at
279 (2006).

140 Less obvious but no less important are reliance claims doing work in risk assignments, pre-contractual
and post-contractual obligations, as well as in related areas of law, “ancillary” to but supporting “traditional
contract law;” such as torts (e.g., deceit), property (equitable servitudes), remedies (latches), and restitution
to name a few.

41 Limitations of space prohibit elaboration on reliance in the later Restatements. See, however, Charles
L. Knapp, Reliance in the Revised Restatement: The Proliferation of Promissory Estoppel, 81 CoLum. L. REv.
52 (1981); Joseph M. Perillo, Restitution in the Second Restatement of Contracts, 81 CoLuM. L. REv. 37, 40
(1981); RicHARD R.W. BROOKS, RELIANCE IN ECONOMICS AND LAw (2022).

142 See, e.g., Benjamin F Boyer, Promissory Estoppel: Requirements and Limitations of the Doctrine, 98 U.
PA. L. REV. 459 (1950), 459. Williston himself may have cultivated the impression of his coinage. At the ALI,
he insisted on the usage (to set it apart from estoppel proper) and he made regular reference to his use of
the term in his 1920 treatise: “I rather insist on the use of the word promissory in front of it, if you are going
to talk about estoppel” 4 A.L.I. Proc. 6 at 97; “I have used the word estoppel in connection with this sort
of case in my treatises” Id.; “T have in my treatise used the term “promissory estoppel” for this sort of case”;
id. at 90.

143 “A promissory estoppel cannot exist,” plaintiffs in error argued before the U.S. Supreme Court in 1889.
See “Brief of George Hoardly for Plaintiffs in Error;” October Term 1898, Sup. Ct. of U.S., at 58, in Tracy
v. Tuffly, 134 U.S. 206 (1890). Argued November 22, 25, 1889. Decided March 3, 1890.
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to “promissory estoppel.”'#* Looking only at the Reporters, Williston may have been
second or later to have a substantive discussion on promissory estoppel as a substi-
tute for consideration. Corbin, who apparently disfavored the term as too vacuous,
roundly addressed reliance as an alternative to consideration in his 1919 edition of
Anson’s treatise.1*> Three years earlier, whether he welcomed the title or not, Corbin
chaired a round table discussion on “Promissory estoppel as a substitute for consider-
ation” at the 1916 Annual Meeting of the American Association of Law Schools. 46 “Is

§ 90 of the Contracts Restatement, or § 45, ‘new’ doctrine?” posed Llewellyn, rhetori-

cally questioning what he dubbed “the caseless Restatement of the Law of Contract.”!4

“The cases say: Both are rather belated explicit doctrine”!*8 Promissory estoppel, in
name and form, was not unexplored territory when Williston reach it, but nor he did
leave it unaltered.

Neither courts nor commentators have ever abandoned the ancient grounds of
reliance for enforcing promises as contracts. Those grounds remained well trodden
through the 1920s, though they had become overgrown with entangled doctrines
originally spun from equity or at law. Some clearing was called for, exactly the sort
of task the Reporters set out for themselves, and it was here that Williston, in cahoots
Corbin and other Associate Reporters, left their distinctive mark by cutting back,
pruning, and altering the growth of the old reliance doctrine with the introduction
of Section 90. It has been suggested that the Reporters merely elevated an existing
doctrine—a minority view, though we were assured, a “respectable” one.'*® But that

»

is not all they did. “By deliberately choosing to canonize a minority view; they con-

»

cocted “promissory estoppels,” as Patterson put it.!>® Yet there was something off

« »

about it, like an “s” attached to the end of “estoppel,” rendering it unfamiliar though

144 “The label ‘promissory estoppel’ supplied catchy phraseology for the open recognition of a ground
that had largely been smuggled in either under the doctrine of consideration or as a form of equitable relief.”
Teeven, supra note 94, 499, 526.

145 “Indeed, there are many cases justifying the statement that consideration may consist of acts in reli-
ance upon a promise even though they were not specified as the agreed equivalent and inducement, pro-
vided the promisor ought to have foreseen that such action would take place and the promisee reasonably
believes it to be desired.” WiLLIAM R. ANSON, PRINCIPLES OF THE ENGLISH LAW OF CONTRACT (Arthur L.
Corbin ed., 3d Am. ed. 1919) at 124, n. 1. “Corbin objected to the term on the ground that estoppel was too
widely and loosely used to be of much value”” Jay M. Feinman, Promissory Estoppel and Judicial Method, 97
Harv. L. REV. 678, n.1 (1984).

146 “Round Table Conferences,” Association of American Law Schools. Proceedings of the Annual
Meeting 1916 (1916). The general topic of the Roundtable was “Consideration,” with special reference to
“Promissory estoppel as a substitute for consideration (Reliance on a promise as opposed to reliance on
a statement of fact.)” Dudley McGovney (another Reporter on Contracts) chaired the AALS Contracts
Round Table the year before, in 1915, and one would imagine he also participated in the 1916 Round Table,
particularly since “Irrevocable offers” was the second general topic slated for discussion that year, a topic of
great interest to McGovney as well as Corbin.

147 Llewellyn, supra note 29, at 1243 n.25, 1252, & 1269.

148 Id. n.25, at 1252 (emphasis original).

149 “The recognition of promissory estoppels involved ... the adoption of a substantial and respectable
minority view.” Patterson, supra note 15, at 415-16. That was the only minority position taken by Williston
&c., according to John Frank. “Most of the time the Restatements reflect the majority view; the only ex-
ception in the first Restatement of Contracts was §90, which adopted the minority view on promissory
estoppel” John P. Frank, The American Law Institute: 1923-1998, in THE AMERICAN LAw INSTITUTE
SEVENTY-FIFTH ANNIVERSARY, 1923-1998, at 17-18 (1998).

150 Patterson, supra note 15, at 415-16 (emphasis added).
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not entirely unrecognizable. The same may be said of the doctrine after the Reporters
fashioned it for inclusion in their Restatement.

A purportedly modest doctrine initially looked at askance, Section 90 has become
what’s mostly seen as the central reliance justification for enforcing contracts today.
While it has not usurped the status of “bargained-for consideration,” as some ob-
servers predicted, Section 90’s impact on reliance has been remarkable. Not that the
Reporters planned or hoped for this extraordinary outcome. They were not seeking
radical change nor were they acting with abandon—“members of the American Law
Institute,” Gilmore once remarked, “are not revolutionaries in their habits of thought
or ways of living”—just the opposite.!>! They feared that by placing the doctrine (un-
altered and unrestrained) into the Restatement, courts would, with the imprimatur
of the ALIL become too liberal in their use of reliance to enforce promises. It was this
prospective abandon of judges that they sought to constrain, judges who might look
for and find liberal license in reading the unaffected doctrine in the Restatement.
Responding to worries that Section 90 would open up for enforcement “a Pandora’s
box of casual and gratuitous promises,” they confined and contorted the doctrine,
cutting its applicability by adding constraints not found in the cases.!>> An enfeebled
doctrine was proffered, not just a marginal one; it was a reliance doctrine in much re-
duced form.

Williston did not simply elevate a then extant minority view reliance. He couldn’t
even if he wanted to, because members of a significant faction within the ALT—those
who had been taught to embrace the narrow view of contracts based almost exclusively
on the bargain theory advanced by Langdell, then by Holmes and later by Williston
himself (more so in earlier years)—would not sit for it. “For minds that resisted the
leap expressed in Restatement section 45, as Farnsworth observed regarding de-
bates a decade earlier, “the leap expressed in section 90 was inconceivable”!>* To win
their support, Williston “conjured up a limitation on the basic promissory estoppel
action,” as Black observed, adding a clause restricting its use only in cases of unavoid-
able injustice.'* Additional restraints were imposed by qualifiers in the black letter.!>
Williston further “dampened expectations by saying that section 90 does not assert
a ‘sweeping rule’ that reliance is sufficient support for a promise”’!>® Distortion of a
doctrine, by dampening or otherwise altering its prior or primary or plain meaning,
is sometimes a cost that must be borne for it to gain admission to a canon. Contract’s
traditional reliance doctrine and promissory estoppel bore that cost when Section 90
was canonized in the Restatement.!>’

151 GILMORE, supra note 22, at 68.

152 Patterson, supra note 15, at 417.

153 Farnsworth, supra note 94, at 1454. “This heresy did not occur to the antebellum mind, trained in the
orthodoxy that a promise needed consideration or a seal to be binding. Nor did it occur to Langdell or other
contracts scholars of his century” Id.

154 Black, supra note 107, at 17. The clause “instructs a court that it need not, and indeed may not, enforce
such a promise if the injustice which has motivated adoption of the broad principle of promissory estoppel
can be avoided in some other way.” Id.

155 Such “qualifications placed upon the rule” included “should reasonably expect,” “substantial,” and “if
injustice can be avoided only” Patterson, supra note 15, at 417.

156 Teeven, supra note 94, at 245 (quoting § 90 (Proposed Final Draft No. 1 (1928))).

157 Indeed, both the traditional doctrines of reliance and consideration suffered the costs of distortion
and effacement as a consequence of Sections 90 and 75 canonization in the Restatement.
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Moshe Halbertal provides a wonderful illustration of this phenomenon in his de-
scription of the price paid by Ecclesiastes for entry into the biblical canon.!®® In its
earlier form, the Book of Ecclesiastes “contains more than a hint of heresy”: God
is omnipotent but arbitrary; good men perish, and bad ones sometimes prevail.'*
Hence the text recommends, “do not overdo goodness and do not act the wise man
to excess.”!0 Its original ending closed with the nihilistic summation: “Utter fu-
tility— ... All is futile”'®! Reading Ecclesiastes in its original form raised the same
question for the exegetes that Estoppel, unadorned, appeared to have raised for the
Reporters. “Is all restraint to be removed?”16? Ecclesiastes’ original hedonistic message
had to be reinterpreted and restated to become part of “the body of the Scriptures”’16®
As Halbertal concluded: “The book of Ecclesiastes thus pays dearly for the everlasting
fame it wins by being canonized; renown comes at the expense of distortion and ef-
facement of its unique and radical message.”!®* In the case of Section 90’s canoniza-
tion, it was not only the more liberal promissory estoppel doctrine in case law that
suffered, but also traditional notions of reliance in contracts more broadly.

It turned out, as they would later realize, that Williston and his fellow Reporters
pushed for too much restraint in their desire to suppress the hedonistic impulses they
feared would arise in judges sensing unwarranted liberty from an unfettered state-
ment of the doctrine. In the wake of Section 90’s official release in 1932, courts and
scholarly commentary appeared to have largely accepted the restrictions placed on
the prior doctrine. In the first prominent case mentioning Section 90, James Baird Co.
v. Gimbel Bros., Inc. (1933), Learned Hand delivered his much-cited opinion holding
that in the context of commercial bargains, “[t]here is no room in such a situation for
the doctrine of ‘promissory estoppel. ”16> A number of courts followed Hand’s lead in
embracing this restrictive view of Section 90, as did many law professors, at least at
first.!1°¢ There was and remains, however, some room to debate whether (in addition to
the restrictions and qualifications mentioned in footnotes 155 and 156) the Reporters

158 “A case in point is the book of Ecclesiastes, whose composition has been dated to the third century

BCE and whose text reflects a deeply skeptical position typical of early Hellenistic philosophy” HALBERTAL,
supra note 99, at 23.

159 14

160 1d. at23-24.

161 1d. at 26.

162 Id. at 25 (quoting The Midrash).

163 Id. at 24. “The accommodation of the text to the canon was made possible not only by reinterpreta-
tion but by additions to the text itself” Id. at 26. “Paradoxically, then, the canonization of a work sometimes
serves to suppress its most plausible readings. Because the canonization of a book is in fact the canonization
of a very specific reading of it, one must make certain the reader does indeed read it that way.” Id.

164 1d. at 25.

165 James Baird Co. v. Gimbel Bros., 64 F.2d 344, 346 (2d Cir. 1933). “Hand seemed to approach the
Restatement’s promissory estoppel doctrine as if it had wiped the slate clean of prior justifiable reliance de-
cisions in New York”” Teeven, supra note 94, at 538.

166 “Between Restatements,” wrote Farnsworth, “section 90 received virtually unanimous judicial and
academic approval” Farnsworth, supra note 128, at 371, 374. The claim of virtual unanimity of approval
for Section 90 among judges and scholars in the half century between 1932 and 1981 is demonstrably false.
There were mixed academic reviews for Section 90 even in the earliest assessments, as the 1933 articles
written by Clark and Patterson illustrate. See Clark, supra note 5, and Patterson, supra note 15. Nonetheless,
there was early considerable academic support following Baird Co. v. Gimbel Bros. for the Restatement’s
restricted view. See, e.g., Warren L. Shattuck, Gratuitous Promises—A New Writ?, 35 MicH. L. REv. 908,
943-44 (1937); Boyer, supra note 142, at 652; Teeven, supra note 94, at 538-39.
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intended to limit the doctrine to gratuitous promises in line with Hand’s reading of it
and as indicated in ALI debates where Hand was present and engaged in the discus-
sion,'%” or whether they envisioned it would apply also to commercial exchanges as is
consistent with the Black Letter and the plain fact that the Reporters knew the original
doctrine was not limited to gratuitous promises.'®® All of this remains part of the en-
during attraction and distraction of the canonized doctrine of Section 90.

There is, of course, no good reason to believe that the Reporters were of one mind
regarding this aspect of the doctrine, and perhaps the equivocal Black Letter and ab-
sence of official commentary on Section 90 were meant to give cover to their differ-
ences of opinion.!*® Corbin and Williston are famed for their diverging views and it
should surprise no one to discover that their opinions diverged here too. Section 90’s
whole appearance, on closer inspection, looks less mysterious and more like a product
of strategic ambiguity. In any event, whatever they may have sought beforehand, after
seeing Hand’s narrow view take hold and harden its grip on the reach of justifiable
reliance, it seems that Corbin and Williston had finally come to agree “that they had
been too restrained in their description of the scope of promissory liability;” as Teeven
suggested. “Consequently, they tried to modulate the restricted view of promissory
estoppel held by Hand and other judges by encouraging a more expansive applica-
tion”!79 But the die was cast, or more precisely, the canon was sealed with the publica-
tion of the Restatement (First), not to be reopened until the Second. At that moment
the Restatement’s framers lost their special power to influence the doctrine’s meaning.
They then became merely readers and interpreters, like those on the bench, in the
bar, and in the academy, which is to say they then became simply “restaters” but not
without the restater’s power.1”!

167 Barbara Black persuasively supports the view that the Reporters firmly intended to limit Section 90’s
applicability to noncommercial promises:

As the Reporter said, “there is simply a gratuitous promise which the promisor knows is gratui-
tous and which the promisee knows is gratuitous” There is no bargain, no deal, no exchange, just
a promise and reliance. As Learned Hand, an active member of the ALI, wrote to Sir Frederick
Pollock about the impetus behind the future Section 90, the Restaters had noticed that modern
measures meant to apply to, and to simplify, commercial law had had an unintended effect on
personal law, that is, that they made gratuitous-but-relied-upon promises unenforceable. Said
Hand: “This the Restaters set out to correct.”

Black, supra note 107, at 7.
168 Kevin Teeven presents a good case for this position:

The generalized language in section 90 was open to the possibility of commercial promises being
covered; Williston certainly knew that commercial promisees had received reliance relief because
many of the unannotated cases included in his treatise’s footnotes involved commercial promises.
He left the actual scope of section 90 up in the air for the reader of the published version in 1932
since, unlike many of the Restatement’s sections, he provided no comments or reporter’s notes.

Teeven, supra note 94, at 532.

169 As Patterson noted the Restatement presented material as though it is “the product of expert opinion”
and in deriving that product “there are no divergent expert opinions.” Patterson, supra note 15, at 399.

170 Teeven, supra note 94, at 539. “In Williston’s second edition of his treatise in 1936, he criticized Hand’s
limited interpretation of section 90[.]” Id. And in his subsequent treatise, Corbin also cautioned dogmatic
and restrictive readings of doctrines that would limit the grounds of enforcement based on justifiable
reliance.

171 “After the act of canonization the expositor is no longer called upon to justify his views,” as “[t]he
reader, more than the text itself, becomes the bearer of authority” HALBERTAL, supra note 99, at 24.
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IV. Conclusion

Speaking to the Harvard Law School Association in 1888, Oliver Wendell Holmes, Jr.
predicted that “[t]he law has got to be stated over again, and I venture to say that in
fifty years we shall have it in a form of which no man could have dreamed fifty years
ago’172 Tt would take slightly less than fifty years following Holmes'’s speech for the
law of contracts to be stated over again in the form of a Restatement, an accomplish-
ment that is looking back, as he suggested, few would have imagined in the 1830s. Is
this Restatement and the larger continuing restatement project still worthy of wonder
today, in 20237

“Champagne and fireworks may well be appropriate in 2023 when we complete
our first century;” said Charles Alan Wright, President of the ALI in 1998 when the
ALI commemorated its 75th anniversary.!”> Over its 100-year history the ALIL, like
all institutions that survive so long, has had successes and failures. How ought the
Restatements of Contracts be measured on the scales of success and failure? One
might say pragmatically, as the Chinese premier Zhou Enlai is said to have responded
in 1972 when asked about the impact of the French Revolution: “Too early to say.”
France, of course, has had several significant revolutions, and apparently the premier
was referring to the more recent uprising in May 1968, and not the one that began
nearly two centuries earlier in May 1789. We needn’t equivocate, however, in assessing
the impact of the Restatements of Contracts in one essential regard. The Restatements
are unquestionably the principal source for discovery of the U.S. common law of con-
tracts on which anyone seeking to learn the law relies. In this regard, for achieving its
canonical status, it is not too soon to pop the corks and light the fireworks.

172 OL1VER WENDELL HOLMES, JR., THE USE oF Law ScHOOLS (Oration before the Harvard Law School
Association, at Cambridge, November 5, 1888, on the 250th Anniversary of Harvard University).

173 CHARLES ALAN WRIGHT, PRESIDENT, ALI, THE AMERICAN LAw INSTITUTE, SEVENTY-FIFTH
ANNIVERSARY 1923-1998 (July 6, 1998), (President’s Foreword), at vii.
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Conflict of Laws in the ALI’s First Century

Symeon C. Symeonides

I. Introduction

The law of Conflict of Laws has been the beneficiary of the American Law Institute’s
(ALTs) attention since its founding a century ago. Conflicts was one of the first three
subjects that the ALI decided to restate.! After the first Conflicts Restatement of 1934,
the ALI produced the Second Restatement in 1969° and is currently drafting a third.*
In the interim, the ALI carried out several other related projects. They include two
proposed federal statutes on recognition of foreign judgments and complex litigation,
respectively,® several studies and sets of principles,® as well as other Restatements on
subjects related to Conflicts, such as foreign relations and international commercial
arbitration.”

Because of the space limitations of this volume, this brief chapter is limited to the
Conflicts Restatements. It is further limited to their choice-of-law segments, which
have been the most consequential. The discussion begins with, and focuses more on,
the flawed but formative first Restatement.

! The other two subjects were torts (1934), and business associations. The business associations
Restatement was later abandoned and was replaced by the Restatement of Contracts (1932), Agency (1933),
and Property (1937).

2 See RESTATEMENT OF THE LAw: CONELICT OF LAws (1934) [hereinafter First Restatement].

3 See RESTATEMENT OF THE LAw SECOND: CONFLICT OF Laws 2ND (1971) [hereinafter Second
Restatement].

4 At the time of this writing, the latest draft is RESTATEMENT OF THE Law THIRD: CONFLICT OF LAaws
(Tentative Draft No. 3, Mar. 2022). It was approved by the ALI membership in May 2022.

5 See AMERICAN LAW INSTITUTE, RECOGNITION AND ENFORCEMENT OF FOREIGN JUDGMENTS: ANALYSIS
AND PROPOSED FEDERAL STATUTE (2006, discussed in George A. Bermann, The International Law Profile of
the ALL in thisvolume; AMERICAN LAW INSTITUTE, COMPLEX LITIGATION: STATUTORY RECOMMENDATIONS
AND ANALYSIS (1994), discussed in Linda S. Mullenix, Aggregationists at the Barricades: Assessing the Impact
of the Principles of the Law of Aggregate Litigation, in this volume.

6 See, e.g., AMERICAN LAW INSTITUTE, STUDY OF THE DIVISION OF JURISDICTION BETWEEN STATE AND
FEDERAL COURTS (1969); AMERICAN LAW INSTITUTE, ALI/UNIDROIT PRINCIPLES OF TRANSNATIONAL
C1viL PROCEDURE (2004); AMERICAN LAW INSTITUTE, INTELLECTUAL PROPERTY: PRINCIPLES GOVERNING
JURISDICTION, CHOICE OF LAW, AND JUDGMENTS IN TRANSNATIONAL Di1SPUTES (2008); AMERICAN LAw
INSTITUTE, TRANSNATIONAL INSOLVENCY: GLOBAL PRINCIPLES FOR COOPERATION IN INTERNATIONAL
INSOLVENCY CASES (2012).

7 See RESTATEMENT (SECOND) OF FOREIGN RELATIONS LAw OF THE UNITED STATES (1965);
RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAw OF THE UNITED STATES (Revised) (1987);
RESTATEMENT (FOURTH) OF FOREIGN RELATIONS LAW OF THE UNITED STATES (2018); RESTATEMENT OF
THE U.S. LAW OF INTERNATIONAL COMMERCIAL AND INVESTOR-STATE ARBITRATION (Proposed Final
Draft 2019). For a discussion of these restatements, as well as other ALI projects on international law, see
Bermann, supra note 5.

Symeon C. Symeonides, Conflict of Laws in the ALI's First CenturyIn: The American Law Institute. Edited by: Andrew S. Gold and
Robert W. Gordon, Oxford University Press. © Oxford University Press 2023. DOI: 10.1093/0s0/9780197685341.003.0007
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II. The First Conflicts Restatement

The ALI explained its decision to include Conflicts in the first installment of restate-
ments by referring to “[t]he great confusion existing in the subject of the conflict of
laws ... and the importance of the subject in view of our Federal system with its forty-
eight states, each with its own law.”® These are valid reasons, to be sure. But perhaps
a weightier reason was the role of Professor Joseph H. Beale, a dominant academic
figure at the time, who, along with a handful of others, was instrumental in the ALT’s
founding.’

A. Joseph H. Beale (1861-1943)

In turn, the inclusion of Conflicts law inevitably led to Beale’s appointment as
Reporter because he was then the indisputable leader in the field.!? In fact, Beale had
put Conflicts law on the map. He was the first to teach Conflicts in any American law
school, in 1893,!! and the first to publish a Conflicts casebook, in 1900-1902,'2 which
was subsequently adopted in most other law schools. The third volume included a
summary of Beale’s conception of Conflicts law and became the foundation of his
three-volume treatise,'® which the Restatement followed in structure, sequence, and
substance.

Beale’s treatise was characterized as “authoritative and epoch-making!* “the
best work yet produced on either English or American conflict of laws,!® the “most

8 The Topics Which the Institute May First Undertake to Restate, 1 A.L.L. Proc. 43, 45 (1923).

9 The idea of establishing what later became the ALI was first proposed at the 1914 Annual Meeting of
the Association of American Law Schools (AALS) when Beale was AALS president. He then appointed and
chaired an AALS committee to explore the idea of establishing “a permanent organization for the improve-
ment of the law” In 1921, the AALS endorsed that idea in a formal resolution, which was implemented two
years later after the decisive involvement of some leading personalities of the bar. For a detailed documenta-
tion of this process and Beale’s role in it, see N.E.H. Hull, Restatement and Reform: A New Perspective on the
Origins of the American Law Institute, 8 Law & HisT. REV. 55 (1990).

10 For an account of Beale’s illustrious career, see Symeon C. Symeonides, The First Conflicts Restatement
Through the Eyes of Old: As Bad as Its Reputation?, 32 S. ILL. U. L.J. 39 (2007). This chapter draws from that
article.

1 Thereafter, Beale taught and published in almost every subject in the curriculum and left his mark
upon many of them—he produced ten casebooks, eight textbooks, eighty-six law review articles, and fifty
book reviews. He was well versed in the European legal literature, even though he believed it to be unhelpful
for American Conflicts law. He translated Bartolus from Latin and another work from German, and spoke
French and Spanish. See id. at 41-43.

12 See JosepH H. BEALE, COLLECTION OF CASES ON THE CONFLICT OF Laws, 3 vols. (1900-1902). This
book contained four hundred American and English cases and seventy foreign cases translated into English.
The only casebook published before then was JoHN W. DWYER, CASES ON PRIVATE INTERNATIONAL Law
(1899), which included only forty cases. The next Conflicts casebook appeared in 1909. See ERNEST G.
LORENZEN, CASES ON THE CONFLICT OF LAWS, SELECTED FROM DECISIONS OF ENGLISH AND AMERICAN
CourTs (1909).

13 See JosepH H. BEALE, A TREATISE ON THE CONELICT OF LAws, 3 vols. (1st ed. 1935). An intermediate
one-volume version appeared in 1916. See JosePH H. BEALE, A TREATISE ON THE CONFELICT OF LAWS OR
PRIVATE INTERNATIONAL LAw, vol. I, pt.1 (1916).

14 Arthur Leon Harding, Joseph Henry Beale: Pioneer, 2 Mo. L. Rev. 131, 131 (1937).

15 Frederick J. de Sloovére, On Looking into Mr. Beale’s Conflict of Laws, 13 N.Y.U. L. Q. Rev. 333, 368
(1936).
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elaborate collection of cases ... which has ever been made,’!® and “the only collec-

tion of American Conflict of Laws cases remotely approaching completeness.”!”

Even David F Cavers, one of Beale’s most severe critics,'® acknowledged that the
treatise was “a remarkable feat of systematization ... establish[ing] order out of the
chaos”! Indeed, in the eyes of his contemporaries, Beale was the great systema-
tizer of American Conflicts law.2° His treatise eclipsed even Joseph Story’s seminal
Commentaries, which had guided the development of American Conflicts law for
more than a century.?! Since the last edition of the Commentaries, the case law had
grown significantly and in different directions, and no writer other than Beale at-
tempted to collect or systematize it.??

B. Beale’s Control of the Drafting Process

Beale dominated the process of drafting the first Restatement from the beginning to
the end. Given Beal€’s personality and stature, this was predictable, but it was made
easier by the fact that six of the ten Advisers to the Reporter were Beale’s former
students—only two of the ten had taught Conflicts, and nine of them belonged to the
same jurisprudential school as Beale.?* Beale’s drafts came directly from his treatise,
then in draft form itself, which was “required reading” for the Advisers.?* The drafts
sailed through the meetings of the Advisers,? then the Council, and then the ALI
membership without any changes affecting the Restatement’s fundamental premises.

16 Henry L. McClintock, Beale on the Conflict of Laws, 84 U. Pa. L. REV. 309, 309 (1936).

17 Harding, supra note 14, at 159.

18 See David F. Cavers, A Critique of the Choice-of-Law Problem, 47 Harv. L. Rev. 173 (1933).

19 David F. Cavers, Book Review (reviewing WALTER W. COOK, THE LOGICAL AND LEGAL BASES OF THE
CONFLICT OF LAws), 56 HARV. L. REV. 1170, 1172 (1943).

20 See de Sloovere, supra note 15, at 370 (“Beale has brought this subject to the fore in this country almost
single handed .... He has systematized the thinking in a field which ... was chaotic. He has laid the founda-
tion for future development; and he has accurately brought this mass of conflicting materials, conflicting
theories, and inconsistent rules and doctrines, by the sheer power of his analytical thinking and legal ability,
into a consistent, rational and independent whole”).

21 See JOoSEPH STORY, COMMENTARIES ON THE CONFLICT OF LAwWS, FOREIGN AND DOMESTIC, IN REGARD
TO CONTRACTS, RIGHTS, AND REMEDIES, AND ESPECIALLY IN REGARD TO MARRIAGES, DIVORCES, WILLS,
SUCCESSIONS, AND JUDGMENTS (1st ed. 1834).

22 The only other American Conflicts books published since Story’s Commentaries were FRANCIS
WHARTON, A TREATISE ON THE CONFLICT OF LAWS, OR PRIVATE INTERNATIONAL LAw: A COMPARATIVE
VIEW OF ANGLO-AMERICAN, ROMAN, GERMAN, AND FRENCH JURISPRUDENCE (1872), and RALEIGH C.
MINOR, CONFLICT OF LAWS OR PRIVATE INTERNATIONAL Law (1901). They were neither comprehensive
nor systematic. See Symeonides, supra note 10, at 44-45.

2 For the specifics, see Symeonides, supra note 10, at 66-67. The only exception was Joseph W. Bingham
who was a legal realist, but perhaps because he was one of Beale’s students, he expressed only minor dis-
agreements with Beale and even chastised other realists for their rudeness toward him. See Joseph W.
Bingham, The American Law Institute vs. The Supreme Court: In the Matter of Haddock v. Haddock, 21
CoRrNELL L.Q. 393, 434-35 (1936). Ernest Lorenzen, who was also a legal realist, served as Adviser only in
the first year and resigned after “wag|[ing] his share of the battle with a royal good will” Herbert F. Goodrich,
Institute Bards and Yale Reviewers, 84 U. Pa. L. REv. 449, 456 (1936).

24 See Symeonides, supra note 10, at 67. The ALI authorized payment of $4,000 to Beale for “his assign-
ment to the Institute of all unpublished material written or collected by him bearing on the topic Conflict of
Laws.” Minutes of the Second Meeting of the Council, 1 A.L.I. Proc. 28, 37 (1923) (May 19, 1923).

% For the Advisers’ method of work and their reliance on Beale’s treatise, see Minutes of the Seventh
Meeting of the Council, 2 A.L.I. PRoC. 241, 245-46 (1924).
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When the first Conflicts Restatement was submitted for discussion to the ALI
membership at its annual two-day meetings, it had to compete for time with the other
three Restatements and several other projects underway in the 1920s. The Conflicts
Restatement was discussed at eight Annual Meetings in two-hour sessions in 1925,
1927-1932, and 1934. A review of the minutes of these sessions shows that, on av-
erage, the membership spent less than two minutes per Restatement section, with
some sections taking much more time and some sections not being discussed at all.?®

Lack of adequate time for a thorough discussion has been a perpetual problem at
ALI Annual Meetings.?” For this and other reasons, the Annual Meetings process un-
intentionally “leave[s] the cards in the hands of the original reporter”?® To be sure,
before a draft makes it to the ALI Annual Meetings, it goes through several layers of
scrutiny in front of smaller and more invested groups, especially the all-important
ALI Council. However, judging from the final product, such scrutiny was either ab-
sent or too lenient in the case of the first Conflicts Restatement. Large sections of
Beale’s treatise found their way into the proposed final drafts, and as described later,
they remained unchallenged at the Annual Meetings.

C. No Challenge to the Fundamentals

For example, one would expect to see long discussions of Beale’s two overarching
principles—territoriality and vested rights. Territoriality was the starting premise of
much of the case law at that time, but it was not the all-encompassing, inexorable
principle that Beale made it out to be.?’ Yet nobody raised this general question at the
ALI meetings, even though some narrower questions indicate that the questioners,
unlike Beale, did not accept territoriality wholesale. Similarly, Beale never had to de-
fend his version of the vested rights theory, which had some support in the case law
but was the target of serious academic criticism outside the ALL.3

The failure to question the Restatement’s fundamental premises was directly con-
nected to the fact that, as explained later, Beale’s critics were absent from the ALI
meetings. However, other, more mundane factors such as the timing and sequence of
discussion also played a role. As is normal for works of such length, the Restatement
was presented at the Annual Meetings not as a single whole, but in several pieces
(drafts). The sequence of presentation depended on which drafts were ready first
rather than on which were foundational. For example, the first draft presented at

26 The minutes of these sessions, in most instances taken verbatim, occupy 486 small-size pages of the
ALI Proceedings, averaging 333 words each. See 3 A.L.L. PRocC. 222, 222-81 (1925); 5 A.LL. ProC.139,
139-283 (1927); 6 A.LL. PROC. 454, 454-78 (1928); 7 A.L.I. PrOC. 68, 68-90 (1929); 8 A.L.I. PROC. 164,
164-99 (1930); 9 A.L.I. ProC.127, 127-77 (1930-31); 10 A.L.I. PrOC. 70, 70-101 (1932); 11 A.L.I. PrOC.
357,357-410 (1934). Considering that the Restatement consists of 625 sections, this averaged to less than a
page per section, including the text of some of the proposed sections.

27 The problem has become much worse in the last thirty years; it demands the Council’s urgent attention.

28 Hessel E. Yntema, The Restatement of the Law of Conflict of Laws, 36 CoLuM. L. REV. 183, 195 (1936).

2 For a discussion of this issue, including a comparison of the relevant sections of Beale’s treatise and the
First Restatement, see Symeonides, supra note 10, at 57-59.

30 See id. at 60-62.
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an Annual Meeting was the draft on domicile,*! a concept that, despite its practical
importance, does not lend itself to an in-depth discussion of the grand principles of
Conflicts law.

D. No Discussion of the Lex Loci Delicti Rule

Today’s readers would be very surprised to learn that the all-important lex loci delicti rule
for torts, which later became the main target of the choice-of-law revolution,* received
no discussion time at the Annual Meetings—zero. While this rule was consistent with the
case law of that time, Beales reformulation of it was much more rigid, especially with his
addition of certain subrules such as the “last event” subrule.* The only questions asked
of Beale were stylistic. The whole discussion of the chapter on Wrongs took less than two
hours, and more than half of that time was devoted to a discussion of a single rather un-
important section on ship collisions.>

E. The Absence of Academic Critics

Beale’s main contemporary critics were three well-known legal realists: Walter
W. Cook (1873-1943), Ernest G. Lorenzen (1876-1951), and Hessel E. Yntema
(1891-1966).> Cook and Lorenzen were members of the ALI, but Yntema was not.
Lorenzen was one of the Beale’s initial Advisers, but he resigned before the first draft
was presented to the ALI in 1925.% Cook attended the 1925 meeting and was asked
by ALI Director William D. Lewis to explain his misgivings about Beale’s definition
of domicile. Cook was reluctant to do so, saying that he would not have enough time
to explain his position and that he would prefer to address the Council at a later time.
Judge Cardozo, who chaired the meeting as ALI Vice President, encouraged Cook to
“state in general [his] position without developing it at this time”3” Cook spoke briefly
yet eloquently and tried to explain that a single, all-encompassing definition of domi-
cile could not be valid nor helpful for all purposes.*® Instead of personally responding,

31 See Minutes of the Third Annual Meeting Held at Washington, D.C., May 1 and 2, 1925,3 A.L.I. Proc. 82
(1925).

32 See SYMEON C. SYMEONIDES, THE AMERICAN CHOICE-OF-LAW REVOLUTION: PAST, PRESENT AND
FuTURE 37-43 (2006).

3% See Restatement § 377 (“The place of wrong is in the state where the last event necessary to make the
actor liable for an alleged tort takes place?”).

3% See Joseph H. Beale, Discussion of Conflict of Laws Proposed—Final Draft No. 3, 10 A.L.L. Proc. 70,
70-101 (1931-1932).

35 A fourth critic, David E. Cavers (1903-1988), who was one of Beale’s students, was too young to be a
member of the ALI before the Restatement’s promulgation (Cavers graduated from law school in 1926).
Cavers published his influential Critique, supra note 18, in 1933, by which time the Restatement was es-
sentially finished, although it was not promulgated until 1934. A few other academic members of the ALI
attended the Conflicts meetings but, apparently, none of them were Conflicts specialists.

36 See supra note 23.

37 Joseph H. Beale, Discussion of the Tentative Draft, Conflict of Laws, Restatement No. 1, 3 A.L.I. ProcC.
226 (1925).

38 See id. at 226-29. Cook made the same points with regard to domicile as he did later in his widely ad-
mired article on substance and procedure—namely, that one could not intelligently determine whether a
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Beale asked his assistant, Austin W. Scott, to reply. Scott’s reply was substantive and
respectful, but essentially dismissive. As far as can be ascertained, Cook did not attend
another ALI meeting discussing the Conflicts Restatement. There is also no record of
Lorenzen or Yntema attending any of those meetings.*® The absence of Beale’s aca-
demic critics from the ALI meetings made passage of his proposals all the more likely.

It is not suggested here that academics have the monopoly on knowledge or
wisdom, or that only they can be effective critics. In fact, the judges and attorneys
who attended the Conflicts meetings asked Beale some excellent questions. However,
most of the questions were practical, technical, or stylistic, and often drawn from the
questioner’s prior experience with individual cases. As useful as those questions are,
they rarely affect a Restatement’s foundation and orientation. In a field like Conflicts
law, which was then quite young and even today is perceived as esoteric, few attor-
neys or judges build enough experience to confidently challenge the Reporter’s ge-
neral premises.

E Beale Was Dominant and Unyielding

The setting of the ALI Annual Meetings gave Beale a distinct advantage. Even be-
fore he was appointed Reporter, he was the dominant and perhaps the most re-
spected figure in American Conflicts law. He had mastered the case law and obviously
knew his own drafts. As one observer noted at the time, “no writer has read so many
cases ... than [Beale] 40 He could therefore easily answer most of the questions asked
by ALI members who, as Yntema noted, did not have “the advantage of the materials
upon which the draft is based, and normally [were] without the time and incentive
necessary to prepare an exhaustive critique.”*!

Beale used the Reporter’s high pedestal to his advantage, and he rarely gave an
inch—even when the questioners clearly had the better side of the argument. As Dean
Erwin Griswold wrote in Beale’s obituary, “[Beale] would not yield a bit from [his po-
sition], even when his opponents forced him into extreme conclusions.”** Griswold
tells of an incident in the classroom in which Beale told a student that there was no
state in the Union that followed the view that the student advocated. The student re-
plied with a citation of a Massachusetts case, to which Beale replied: “That’s not a state;
it's a Commonwealth. Next case”*

The ALI minutes do not contain such a colorful an exchange, but the discussion of

party autonomy comes close. Party autonomy stands for the proposition that, subject

rule is procedural or substantive without reference to the context and purposes of the rule in question. See
Walter W. Cook, “Substance” and “Procedure” in the Conflict of Laws, 42 YALE L.J. 333 (1933).

3 Judge Learned Hand, who had developed a “local law theory” similar to Cook’s and was a member of
the ALI Council, attended many of the Annual Meetings and occasionally spoke. However, he did not chal-
lenge Beale.

40 de Sloovere, supra note 15, at 368-69.

! Yntema, supra note 28, at 196.

42 Erwin N. Griswold, Mr. Beale and the Conflict of Laws, 56 HARV. L. REV. 690, 694 (1943).

43 Id. at 693.
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to certain exceptions and limitations, contracting parties should be allowed to se-
lect in advance the law that will govern their contract.** This principle, which is now
universal, was recognized by American transactional and judicial practice as early as
1825.%° Yet Beale chose to ignore it because it did not fit into his territorialist concep-
tion of Conflicts law and his general “theological” view?® that “[1]egal thinkers who
are not judges” such as “teachers of law” had every right to posit what the law should
be.?” He later stated that he “felt entirely ready to adopt legal principles which have
not the sanction of judicial decision, because he has had for many years the training

of the teacher” and to draw from “his own knowledge of the subject and to a small ex-

tent ... his conjectures as to the future development of the law."48

On this subject, Beale’s view was that party autonomy amounted to “permission to
the parties to do a legislative act” and that placing “so extraordinarily a power in the
hands of any two individuals is absolutely anomalous.”* Ignoring all the good reasons
for which legislatures may choose to grant—and have granted— such a permission,*
Beale proposed for the Restatement an inexorable lex loci contractus rule, mandating
the application of the law of the state in which the contract was made.>! During the
discussion of this subject at the 1928 Annual Meeting, Beale candidly admitted that
his proposed rule was “opposed to a majority of the cases,” but claimed that this was
inevitable because the case law was split in four different directions.

4 See Symeon C. Symeonides, The Scope and Limits of Party Autonomy in International Contracts: A
Comparative Analysis, in PRIVATE INTERNATIONAL LAwW: CONTEMPORARY CHALLENGES AND CONTINUING
RELEVANCE 101 (Franco Ferrari & Diego P. Fernandez Arroyo eds., 2019).

45 See Symeon C. Symeonides, The Story of Party Autonomy, in CHOICE OF LAW IN INTERNATIONAL
CoMMERCIAL CONTRACTS 129 (D. Girsberger, T. Kadner Graziano, & J.L. Neals eds., 2021).

46 According to a contemporary commentator who was not otherwise a Beale critic, Beale’s writings
“justifie[d] the frequent charge of his critics that Professor Beale is a theologian” Henry L. McClintock,
Beale on the Conflict of Laws, 84 U. Pa. L. REv. 309, 317 (1936). The commentator noted that, in Beale’s
treatise:

Principles and rules are stated dogmatically, without any doubt as to their accuracy and validity.
Cases which are not in accord with those principles are wrong. Theological also is the reliance
upon theoretical reasoning, rather than practical. The discussion of almost every topic begins
with the postulating of abstract principles by which the cases which are later stated are to be tested.

Id. See also Pierre Schlag, Law as the Continuation of God by Other Means, 85 CAL. L. REv. 427, 429 (1997)
(describing some of Beale’s statements as “worthy of God himself?”).

47 1JosepH H. BEALE, A TREATISE ON THE CONFLICT OF LAwS 40 (1935).

48 Id. at 29.

4 Joseph H. Beale, What Law Governs the Validity of a Contract (Part 3), 23 Harv. L. Rev. 260, 260-61
(1909). See also JosepH H. BEALE, TREATISE ON THE CONFLICTS OF Laws 1080 (1935) (“at their will... [par-
ties] can free themselves from the power of the law which would otherwise apply to their acts”). In fairness
to Beale, other writers of that period, including legal realists such as Lorenzen and Judge Learned Hand,
took the same position against party autonomy. See Ernest G. Lorenzen, Validity and Effect of Contracts in
the Conflict of Laws, 30 YALE L.J. 655, 658 (1921); E. Gerli & Co. v. Cunard S.S. Co., 48 F2d 115, 117 (2d Cir.
1931) (Hand, J.). See also RALEIGH C. MINOR, CONFLICT OF LAWS OR PRIVATE INTERNATIONAL LAw 401,
401-02 (1901). But see WALTER W. COOK, THE LOGICAL AND LEGAL BASES OF THE CONFLICT OF LAWS
389-432 (1942).

50 According to a recent survey, 153 of the 161 countries surveyed endorse party autonomy. The re-
maining holdouts are Bolivia, Colombia, Cuba, Eritrea, Nepal, Saudi Arabia, UAE, and Zimbabwe. See
Symeon C. Symeonides, Law Applicable to Contracts, in A GUIDE To GLOBAL PRIVATE INTERNATIONAL
Law 191, 192 (P. Beaumont & J. Holliday eds., 2022).

51 See RESTATEMENT § 332.

52 Joseph H. Beale, Discussion of Conflict of Laws Tentative Draft No. 4, 6 A.LI Proc. 454, 458
(1927-1928).
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ALI members asked Beale several questions of the type today’s Conflicts teachers
ask students in debunking the lex loci contractus rule. Beale’s answers were no more
than sophistries clothed in Cambridge English. One member posed a hypothetical
scenario in which two New York merchants, who happened to ride on the same train
through the Hudson Tube to New Jersey, entered into a contract by exchanging the
magic words a few seconds after the train crossed into New Jersey.> Beale responded
with his own hypothetical case in which two Englishmen traveling on a steamer
bound for New York entered into a contract as soon as the steamer entered New York
waters. The contract was for the sale of liquor, which was then prohibited by the
Eighteenth Amendment of the U.S. Constitution. “It would hardly be claimed, would
it,” said Beale triumphantly, “that it is a valid contract because the parties really must
have intended that the law of their own country should govern them?”>* Of course, as
with so many of Beale’s arguments, this was based on premises that were by no means
inevitable. Besides conveniently choosing a topic (liquor prohibition) that involved
a strong New York and U.S. public policy, Beale’s answer assumed that the contract
would be performed in New York and that the eventual dispute would be decided by
either a New York court or another court that also subscribed to the inexorable lex loci
rule that Beale had just proposed.

Beale’s other answers were not much better.>> For example, he claimed that the
principle of party autonomy (which was then known as the doctrine of the parties’
intention) would lead to uncertainty because it would often be difficult to ascertain
the parties’ intent. When asked about situations in which the parties clearly stated
their common intent in the contract, Beale replied with answers that assumed that
the parties were attempting to evade a fundamental policy of the locus contractus.
When asked about situations in which no fundamental policy was involved, he re-
plied that “the man is not yet born who is wise enough”® to inventory all gradations of
public policy. The discussion was obviously hopeless. Judge Edward R. Finch, an ALI
member, presciently warned Beale:

[Y]ou will never be able to hold your courts to that sort of a rule [i.e., the lex loci
contractus]. You can lay it down, but human nature is not so constituted that you can
make a court adopt a general rule which will do injustice in a majority of the cases
coming with it.>’

History proved Judge Finch right and Beale terribly wrong.

53 Seeid. at 460-61.

4 Id. at 462.

55 Seeid. 460-71.

% Id. at 462 (“[T]he man is not yet born who is wise enough to say ... whether the foreign law really is to
be obeyed” and “whether [its] provisions are matters of such interest to the state that passed them that they
would be enforced or are not.”).

57 Id. at 466.
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G. The End Product

As Thurman W. Arnold observed, “[a] stream can rise no higher than its source”*
Considering Beale’s personality and doctrinaire philosophy, as well as the process that
gave birth to the first Restatement, it is not surprising that it was a mirror image of
Beale’s treatise.” Beale’s Restatement was, in many respects, a pre-statement that was
conceived and executed not through induction from the cases but through deduction
from general principles that sprang almost exclusively from Beale’s head, in the same
manner as Athena sprang fully formed from the cranium of Zeus. Neither these prin-
ciples nor their implementation stood the test of time.

Academic criticisms immediately followed the Restatements promulgation in
1934% and have intensified in subsequent years. Eventually, the Restatement became
the favorite punching bag of virtually all academic writers and Conflicts teachers.
Indeed, the Restatement was an easy target, rife as it was with flaws.

But, in the tradition of saying good things first,%! let us also recognize some of the
Restatement’s positive contributions. They include the following:

(1) The first Restatement raised the level of awareness about, and knowledge of,
Conflicts law among the members of the bar and the bench. Because of the
Restatement, the “pedagogical neglect”® of Conflicts law that ALI Director
William D. Lewis noted in his introduction to the Restatement gave way to a
renewed interest in Conflicts law. Conflicts law gained its rightful place in the
curriculum of all American law schools, and this, in turn, made possible the
renaissance of American Conflicts law during the next generation.

(2) The Restatement facilitated the unification of American Conflicts law which
had grown unevenly and in different directions in the various states. For the
first time, it became possible to speak of a single American Conflicts law, despite
some remaining but rather small variations from state to state.

8 Thurman W. Arnold, Institute Priests and Yale Observers: A Reply to Dean Goodrich, 84 U. Pa. L. Rev.
811,817 (1936).

%9 See id. at 824 (stating that “nothing else would have been possible in the intellectual atmosphere of
the day”).

0 For alist of contemporaneous critiques, see Symeonides, supra note 10, at 75 n.180.

6! In the same tradition, some good things can be said about Beale himself. In my article cited supra at
note 10, I tried to examine the First Restatement and Beale himself “Through the Eyes of Old” and to deter-
mine whether they were “As Bad as [their] Reputation” My conclusions about the Restatement are restated
in this chapter. For my conclusions about Beale, see Symeonides, supra note 10, 46-54, et passim. In general,
Beale was a more complex person than his critics’ descriptions suggest. For example, Jerome FranKk’s char-
acterization of Beale as the “the right wing of the right wing” (quoted in LAURA KALMAN, LEGAL REALISM
AT YALE: 1927-1960, at 26 (1986), was accurate in some respects but it overlooked the fact that Beale took
some progressive positions. Among them was his opposition to a “rule of validation” in loan contracts be-
cause it would unduly favor powerful money lenders, his strong support for the admission of women at the
Harvard Law School and his leading role in establishing the ill-fated Cambridge Law School for Women
at Radcliff. Likewise, some statements in Beale’s treatise (see, e.g., 1 JosePH H. BEALE, A TREATISE ON THE
CoNFLICT OF Laws 50 (1935)) suggest that, despite his own rigid Restatement rules, he understood the
perpetual tension between the need for certainty and the need for flexibility in the law. He simply thought
that, at that point in the development of American conflicts law, certainty was far more important than
flexibility.

62 See William D. Lewis, Introduction to RESTATEMENT OF CONFLICT OF LAWS, at xiii—xiv (1934).
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The Restatement was a comprehensive and complete system. It provided a thor-
ough, organized, and disciplined network of bilateral, fixed, neutral, and de-
tailed choice-of-law rules designed to provide solutions for all possible conflicts
situations. This was the first time such a comprehensive and complete work on
Contflicts law had been produced on American soil or indeed elsewhere. It was,
as a contemporary author noted, “a system, something tangible out of the chaos
of cases”®

The Restatement was nonparochial, even if it was not particularly internation-
alist. Unlike many American approaches proposed since then (but not before),
the Restatement did not give preference to the forum state qua forum. The
Restatement purported to be, and in many respects was, impartial vis-a-vis
forum and foreign law.%* Its explicit aspiration was to eliminate (or at least re-
duce) forum-shopping and to foster interstate and international decisional uni-
formity by ensuring that a case would be decided in the same way regardless of
where it was litigated. That this aspiration has never been fully realized is an-
other matter.

Unfortunately, the first Restatement’s flaws vastly outnumbered its good qualities. The
list of flaws is too long to detail here, and the literature documenting them is too ex-
tensive to warrant exposition. The following are simply some of the most general—
and most serious—defects:

1)

)

The first Restatement was a system of detailed, mechanical, and rigid rules
that: (a) completely sacrificed flexibility on the altar of ostensible certainty and
predictability, which eventually proved illusory; (b) ignored the lessons of expe-
rience in the pursuit of an ill-conceived theoretical purity; and (c) eliminated ju-
dicial discretion while purporting to be a distillation of the courts’ experience.®
Like Beale’s treatise, the Restatement relied exclusively and excessively on two
principles: territoriality and vested rights. It deduced virtually all its rules from
these principles, while disregarding contrary case law. Beale saw the world as a
neatly laid-out, black-and-white chessboard in which the critical event would
always occur entirely in either a black or a white square. Reality is never so
simple. Beale never accepted the proposition that, in some cases, for some is-
sues, the law of a person’s home state may have a legitimate claim of applica-
tion (personality principle), even if the dispute is triggered by events occurring
in another state. Beale thought that territoriality was the modern and person-
ality the medieval principle. Had he been a better student of history or a better
comparativist, he would have realized that any system that completely banishes
either one of these two grand principles will inevitably run into an impasse and

63 de Sloovére, supra note 15, at 345.

64 But see Louise Weinberg, Theory Wars in the Conflict of Laws, 103 MicH. L. Rev. 1631, 1645 (2005)
(describing the Restatement’s approach as “at least superficially ‘neutral; striking with even-handed ferocity
now at plaintiffs, now at defendants”).

9 See Ernest G. Lorenzen & Raymond J. Heilman, The Restatement of the Conflict of Laws, 83 U. Pa.
L. REV. 555, at 588 (1935) (“Beale’s system ... is more rigid in theory than that of any foreign country. It is
also more rigid than the Anglo-American decisions upon which it is supposed to rest.”).



CONFLICT OF LAWS IN THE ALI’S FIRST CENTURY 143

that one should strive for the golden mean.%® However, Beale was incapable of
compromise, and he was too powerful in the ALI to be forced to accept any.

(3) The Restatement’s choice-of-law rules—despite that label—were not designed
to choose among conflicting laws. Instead, they pre-allocated “legislative juris-
diction” to a particular state®” based solely on a single, predesignated, territorial
contact. Subject only to limited exceptions, the law of the state with the desig-
nated contact applied almost automatically, regardless of its content, its under-
lying policy, or the substantive quality of the solution it would bring to the case
at hand. All that mattered was whether that state had the specified contact—
even if its presence there was entirely fortuitous, and even if that state had no
real interest in the outcome of the case. As David Cavers observed as early as
1933, the Restatement was not much different from a slot machine programmed
to find the “right” state in a “blindfolded” and random fashion.®® Indeed, the
Restatement’s goal was to find what it considered the spatially appropriate law
(“conflicts justice”) rather than to ensure a substantively appropriate result in
the particular case (“material justice”).%? It did not occur to Beale that, in order
to intelligently resolve any conflict, one must first ascertain what the conflict is
about and what the conflicting objectives and claims are. In turn, this requires
looking into the content of the potentially conflicting laws, identifying their
purposes or policies, and proceeding from there.

None of the preceding flaws are newly discovered; they are not the result of hindsight.
All of them were identified by Beale’s contemporary American critics, and many of
the same points were prominent in the European legal literature of the early twentieth
century. Nor is it accurate to blame the first Restatement’s flaws on the case law that
Beale purported to restate. Indeed, in many cases, Beale chose to ignore the case law
when it did not fit his territorialist scheme, such as when he refused to accept the prin-
ciple of party autonomy in multistate contracts.

III. The Aftermath

Despite its many flaws, the first Restatement was adopted with varying degrees of en-
thusiasm in virtually all states in the United States, thus unifying American Conflicts
law for the first time.”® If success is to be measured in numbers, one could conclude
that the Restatement succeeded—initially. However, this initial success was hardly
a validation of the Restatement’s quality. American courts initially accepted the

%6 Fora discussion of this point, see Symeon C. Symeonides, Territoriality and Personality in Tort Conflicts,
in INTERCONTINENTAL COOPERATION THROUGH PRIVATE INTERNATIONAL LAW: ESSAYS IN MEMORY OF
PETER NYGH 401 (T. Einhorn & K. Siehr eds., 2004).

67 For a thorough discussion of this “jurisdiction-selecting” feature of the First Restatement, see Cavers,
supra note 18.

8 Seeid. at 191-92.

% For a comparative discussion of these concepts, see SYMEON C. SYMEONIDES, PRIVATE INTERNATIONAL
Law: IDEALISM, PRAGMATISM, ECLECTICISM 161-220 (2021).

70 See SYMEONIDES, supra note 32, at 10-11, 37.
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Restatement because it was the only game in town and because it was comprehensive
and complete. Most courts encounter conflicts cases only infrequently and thus do
not have the opportunity or the incentive to develop the necessary expertise. “Judicial
experience with any given choice-of-law problem is usually more episodic than with
analogous domestic-law problems””! In turn, this lack of judicial expertise makes re-
sort to an authoritative document like a Restatement—which bears the prestigious
imprimatur of the ALT—far more attractive, if not inevitable.

In any event, the courts’ allegiance to the first Restatement was not as deep as the
initial numbers suggested. As Cavers predicted, “neither [Beale’s] Treatise nor [his]
Restatement can mechanize judgment””’? The Restatement’s tendency to produce ar-
bitrary results led many courts to employ evasive tactics or “escape devices,” such as
characterization, renvoi, and the public policy exception.”? These covert and frequent
deviations soon became overt rejections of the Restatement’s dictates.

The first overt abandonment of the Restatement occurred in 1954, when the
New York Court of Appeals rejected the lex loci contractus rule in Auten v. Auten.”*
The same court rejected the lex loci delicti rule in the seminal 1963 case Babcock
v. Jackson.” These two decisions marked the beginning of the so-called choice-of-law
“revolution,” which lasted for more than a generation.”® The quoted term is obviously
hyperbolic. But it does convey the radicality of this movement and its unwillingness
to consider the possibility that, as bad as they were, the first Restatement’s rules could
be repaired.”” In fact, the leader of the revolution, Brainerd Currie, went as far as to
denounce not only the rules of the first Restatement but all choice-of-law rules in ge-
neral.”8 Eventually, the revolution prevailed in the majority of states.

Today, only nine states follow the first Restatement in tort conflicts and only eleven
do so in contract conflicts.”” However, the first Restatement commanded a majority of
states for fifty years in contract conflicts (until 1984) and forty-five years in tort con-
flicts (until 1979).80 This is not a bad record for such a flawed document.

71 Arthur T. von Mehren, Recent Trends in Choice-of-Law Methodology, 60 CORNELL L. REV. 927, 966
(1975). See also Russell . Weintraub, The Restatement Third of Conflict of Laws: An Idea Whose Time Has
Not Come, 75 IND. L.J. 679, 680 (2000) (“[A]ll courts, but especially state courts, encounter choice-of-law
problems haphazardly at infrequent intervals”).

72 David E Cavers, Restatement of the Law of Conflict of Laws, 44 YALE L. ]. 1478, 1482 (1935).

73 See SYMEON C. SYMEONIDES, THE OXFORD COMMENTARIES ON AMERICAN LAw: CHOICE OF LAW 65—
86 (2016); SYMEON C. SYMEONIDES & WENDY C. PERDUE, CONFLICT OF LAWS: AMERICAN, COMPARATIVE,
INTERNATIONAL 53-116 (4th ed. 2019).

74 124 N.E.2d 99 (N.Y. 1954).

75 191 N.E.2d 279 (N.Y. 1963).

76 For comprehensive documentation and discussion, see SYMEONIDES, supra note 32.

77 By contrast, other countries chose evolution over revolution. They repaired rather than abandon their
old choice-of-law rules by introducing exceptions that lead to results similar to those that American courts
have reach decades after the revolution. See Symeon C. Symeonides, The American Revolution and the
European Evolution in Choice of Law: Reciprocal Lessons, 82 TuL. L. REv. 1741 (2008).

78 See BRAINERD CURRIE, SELECTED EssAys oN THE CONFLICT OF Laws 180 (1963) (“The [traditional]
rules ... have not worked and cannot be made to work.... But the root of the trouble goes deeper. In at-
tempting to use rules we encounter difficulties that stem not from the fact that the particular rules are
bad ... but rather from the fact that we have such rules at all.”). See also id. at 183 (“We would be better off
without choice-of-law rules.”).

79 See SYMEON C. SYMEONIDES, CHOICE OF LAW IN PRACTICE: A TWENTY-YEAR REPORT FROM THE
TRENCHES 31-34 (2020).

80 See Symeon C. Symeonides, The Choice-of-Law Revolution Fifty Years after Currie: An End and a
Beginning, 2015 U. ILL. L. REV. 1847, 1870, 1876 (2015).
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In turn, this pinpoints the heavy responsibility of those who command the bully
pulpit of the ALI. The ALI is a victim of its own success in that even bad Restatements
can gain lasting judicial following. This should serve as a reminder to the ALI lead-
ership, both in choosing Reporters and in overseeing the process of completing a
Restatement. In the case of the first Conflicts Restatement, the ALI leadership cannot
be blamed for choosing Beale as the Reporter because, as noted earlier, he was the
unquestionable leader of the field at that time. However, the ALI deserves blame for
giving Beale so much deference thereafter, specifically by: (1) surrounding Beale with
a small group of only loyal Advisers, and (2) passively watching the migration of vir-
tually all Beale’s ideas from his treatise to the first Restatement. The result was a vir-
tual petrification of American Conflicts law which, in turn, brought the choice-of-law
revolution.

IV. The Second Conflicts Restatement
A. Lessons Learned: Starting on the Right Foot

To its credit, the ALI did not wait for the revolution to spread before beginning work
on a new Restatement. The drafting of what became the Second Restatement began
in 1953, one year before Auten, when the academic criticisms of the first Restatement
had made only marginal inroads in judicial opinions. The ALIs early response was
not only appropriate but also politically smart. For example, by releasing the Second
Restatement drafts, the ALI provided a moderate outlet to those courts that were
growing impatient with the first Restatement but hesitated to join the revolution’s rad-
ical avant-garde led by Brainerd Currie.®!

More than anything, the ALI deserves praise for both its choice of a new Reporter,
Willis L.M. Reese, and the process that produced the Second Restatement. Neither
could be more different than those of the first Restatement, and herein lies the proof
that the ALI had learned its lesson. The drafting process provided many opportunities
for internal and external criticisms.®? More importantly, Reese did not have an ego
problem—aside from being brilliant and knowledgeable (both of which are neces-
sary attributes for any Reporter). Unlike Beale, Reese genuinely welcomed criticisms
of his drafts and took account of these criticisms in his subsequent drafts. A perusal
of the successive versions of what eventually became the all-important Section 6 of
the Second Restatement reveals the evolution in Reese’s own thinking and the ex-
tent to which he took account of criticisms. So much so that, in the end, the Second

81 Before 1966, when the Second Restatement drafts became available, three states had abandoned
the lex loci delicti rule and all opted for interest analysis. Between 1966 and 1969 (the year of the Second
Restatement’s promulgation), fourteen states abandoned the lex loci rule and nine of them adopted the
Second Restatement. After 1969, twenty-five states abandoned the lex loci rule, and eighteen of them
adopted the Second Restatement. For documentation, see Symeonides, supra note 80, at 1871-75;
SYMEONIDES, supra note 32, at 41, 46, 96-97.

82 Unlike the First Restatement, in which Beale was assisted by only ten Advisers, six of whom were his
former students (see supra text at note 23), the ALI appointed sixteen Advisers of diverse perspectives for
the Second Restatement—eight professors, five practitioners, and three judges.
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Restatement was criticized for being too wishy-washy and eclectic, and for trying too
hard to please too many people.®

B. The Contrast with the First Restatement

As ALI Director Herbert Weschler noted in his introduction, the Second Restatement
“present[ed] a striking contrast to the first Restatement in which dogma was so thor-
oughly enshrined”®* In all material respects, such as “basic analysis and technique,
[and] in the position taken on a host of issues,” the Second Restatement was “a fresh
treatment of the subject”®

Most of the substantive changes were limited to tort and contract conflicts, in which
the first Restatement had proved a total failure. The Second Restatement replaced the
rigid lex loci delicti and lex loci contractus rules with flexible issue-oriented and policy-
sensitive rules.®® However, as important as those changes were, the changes in meth-
odology and jurisprudential philosophy were far more dramatic. The latter changes
are crystallized in the all-important Section 6 of the Second Restatement, which
enunciates its basic approach.”

Unlike the first Restatement, which chose in advance the applicable law based on
the location of a single territorial contact, the Second Restatement relegates the choice
to the court and simply posits the goal for the court’s choice: to choose the law of the
state that, with regard to the disputed issue, has “the most significant relationship” to
the parties and the dispute. In doing so, the court is to consider all relevant contacts—
not just one—but also the principles articulated in Section 6(2). These principles are
quoted in full in the following because they exemplify the differences not only from
the first Restatement but also from other modern approaches. The principles are:

(a) theneeds of the interstate and international systems;

(b) the relevant policies of the forum;

(c) the relevant policies of other interested states and the relative interests of those
states in the determination of the particular issue;

(d) the protection of justified expectations;

(e) the basic policies underlying the particular field of law;

(f) certainty, predictability and uniformity of result; and

83 See, e.g., ALBERT A. EHRENZWEIG, PRIVATE INTERNATIONAL Law 67 (1967) (“[TThe [American Law]
Institute, caught between its fundamentalist heritage and realist skepticism, has sought a compromise be-
tween the Revolution and the Establishment in Anarchy and Counter-revolution”). For a summary of
other criticisms, see Symeon C. Symeonides, The Judicial Acceptance of the Second Conflicts Restatement: A
Mixed Blessing, 56 Mp. L. REv. 1248, 1249-50 (1997).

84 Herbert Weschler, Introduction to RESTATEMENT (SECOND) OF CONELICT OF Laws, vii (1971).

8 1d.

8 In contract conflicts, the most significant change was the strong endorsement of party autonomy in §
187. This is the Second Restatement’s most popular section—it is followed even in states that do not other-
wise follow its other sections. See PETER HAY, PATRICK BORCHERS, SYMEON SYMEONIDES, & CHRISTOPHER
A. WHYTOCK, CONFLICTS OF LAw 1008 (6th ed. 2018).

87 That approach is then implemented in subsequent sections of the Second Restatement, most of which
refer back to Section 6.
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(g) easein the determination and application of the law to be applied.®®

It is not a coincidence that certainty, predictability, and uniformity, along with
administrability, which were the supreme goals of the first Restatement, are placed
at the bottom of this list. The Second Restatement recognized that uniformity had
proved illusory and, although it was still a laudable goal, the choice-of-law process
should not neglect other goals, such the relevant policies of the involved states or the
protection of justified expectations. Certainty and administrability were also worth
pursuing, but not at the expense of other values such as the need to aim for the most
appropriate result for the particular case. Such a result is more likely to be achieved if
the court is free to consider all relevant contacts and factors rather than being bound
to a predesignated result that depended on a single territorial contact or a question-
able doctrine like vested rights. In the perennial tension between legal certainty and
predictability on the one hand and flexibility and aptness on the other hand,® the
Second Restatement consciously and clearly opted for the latter.

The reference to the policies of the involved states in Paragraphs (b) and (c) of
Section 6(2) signifies another major shift from the first Restatement’s territorialist,
content-blind state selection to the Second Restatement’s content-oriented law se-
lection that is based on the relevant policies of the involved states and their inter-
ests in applying their laws. This shift from territorialism to policy analysis was one
of the revolution’s major breakthroughs,”® which the Second Restatement wisely
incorporated.

At the same time, the Second Restatement wisely disassociated itself from the
revolution’s more radical approaches, such as Robert Leflar’s better-law approach®!
and Brainerd Currie’s governmental interest analysis.”> The better-law criterion,
which is prominent in Leflar’s list of five choice-influencing considerations, is notice-
ably absent from the list of Section 6(2), although the two lists are otherwise similar.
Likewise, the list of Section 6(2) factors is different from and far broader than the pol-
icies relied upon by Currie’s analysis, which was tainted by a pervasive protectionism
of the forum’ interest.”® By placing “the needs of the interstate and international sys-
tems” at the top of the Section 6(2) list, the Second Restatement signals its denuncia-
tion of such protectionism.”

One of the criticisms of the Second Restatement concerns its excessive flexibility
and, consequently, its malleability. Indeed, only in property and successions does the
Second Restatement identify a priori the state of the most significant relationship.”

88 RESTATEMENT (SECOND) § 6(2).

89 See SYMEONIDES, supra note 69, at 254-64.

90 See SYMEONIDES, supra note 32, at 382-88.

91 See Robert A. Leflar, Choice-Influencing Considerations in Conflicts Law, 41 NYU L. REV. 367 (1966).

92 See CURRIE, supra note 78.

93 See SYMEONIDES, supra note 32, at 21-22.

94 See RESTATEMENT (SECOND) § 6 cmt. d (“[T]he most important function of choice-of-law rules is to
make the interstate and international systems work well[,] ... to further harmonious relations between
states and to facilitate commercial intercourse between them.”).

5 See RESTATEMENT (SECOND) §§ 223, 225-32 (inter vivos transactions involving land); §§ 236, 239-42
(succession to land); §§ 260-65 (succession to movables); §§ 245-55 (infer vivos transactions involving
movables). See also the unilateral choice-of-law rules contained in §§ 285 (divorce), 286 (nullity of mar-
riage), and 289 (adoption).
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In all other areas of Conflicts law, the Second Restatement’s black-letter sections are
tentative and equivocal. For some cases, the Second Restatement provides presump-
tive rules stating that State X is the state of the most significant relationship, unless it
appears that, in the particular case, another state has a more significant relationship.”®
The “unless” clause is repeated throughout the Second Restatement.”” In other cases,
the presumptive rules are no more than mere pointers stating that courts will “usu-
ally” apply the law of State X.%® In the remaining and most difficult cases, the Second
Restatement does not even attempt to enunciate presumptive rules. It simply pro-
vides a nonexclusive, nonhierarchical list of the factual contacts that the court should
“take[] into account” in choosing the applicable law “under the principles stated in
§ 6.”99

However, the Second Restatement’s excessive flexibility proved to be a strength rather
than a weakness. As documented elsewhere, this flexibility was the main reason for the
Restatement’s eventual popularity among judges.'% Judges like to have as much flexibility
as possible, and the Second Restatement provided plenty. Although, in the beginning, the
Second Restatement was just one of several modern approaches vying for the allegiance
of American courts, it gradually gained acceptance in a plurality of U.S. jurisdictions.
Today, it is followed in twenty-five states in tort conflicts and twenty-four in contract
conflicts.!!

In any event, the political climate during the Second Restatement’s drafting did not
favor hard and fast rules. The spectacular failure of the first Restatement’s wrong-headed
rules engendered intense skepticism of all rules, as Currie’s categorical denouncement
exemplifies.'%? Faced with this reality, Willis Reese and his fellow drafters of the Second
Restatement turned necessity into virtue. As explained later, they concluded that the
formulation of rules should be deferred for a later time and that, in the meantime, the
Second Restatement should serve as a transitional document that would guide American
Contflicts law from revolution to maturity and eventual recast in a Third Restatement.

C. A Transitional Document

As noted earlier, the drafting of the Second Restatement began in 1953, at the dawn
of the choice-of-law revolution, and was completed in 1969 during the revolution’s
early stages. As Reese wrote, this was a period of “turmoil and crisis ... when rival
theories were being fiercely debated, and when serious doubt was expressed about the

% For example, all ten of the Restatement sections for different types of torts conclude with the “unless”
escape clause. See, e.g., id. § 152.

97 See, e.g., id. §§ 146-51, 153-55, and 175. In contract conflicts, the “unless” clause appears in most of
the sections devoted to particular contracts. See, e.g., §$ 189-93, 196.

98 For example, in tort conflicts, eleven of the nineteen sections devoted to specific tort issues conclude
with the adage that the applicable law will “usually be the local law of the state where the injury occurred”

% See, e.g., id. §§ 145, 188.

100 See Symeonides, supra note 83, at 1269-72.

101 See SYMEONIDES, supra note 79, at 33-34.

102 See supra note 78.
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practicality, and indeed the desirability, of having any rules at all”’1% “Attempting to
‘restate’ the law of choice of law” at that time “was analogous to trying to write a history
of World War II during the Battle of Stalingrad.”!** There was no way to know where
or how far the revolution would go. This is why Reese viewed the Second Restatement
as “a transitional work”!% His answer to the grand dilemma of “rules or approach”¢
was in favor of rules—but not for his time. Although he believed that “the formula-
tion of rules should be as much an objective in choice of law as it is in other areas of
law;”1%” he concluded that, at least in tort and contract conflicts, it would be premature
and unwise to adopt definitive rules.!% This is why, in these two areas, the Second
Restatement attempted no more than to “provide formulations that were ... broad
enough to permit further development in the law”’1%° Reese retained the firm hope,
however, that these broad formulations would provide guidance and room for judicial
testing and experimentation and, in due time, would permit the formulation of “more

definite”!1% or “precise”!!! rules.

Reasonable minds may differ on whether Reese’s decision to move so far away
from rules in the certainty-versus-flexibility spectrum was necessary, or whether a
middle ground was possible. But Reese’s hope did materialize. Guided by the Second
Restatements “broad formulations,” courts began converging around similar and
often identical results in certain patterns of cases, especially in tort conflicts. In fact, as
the revolution’ initial fervor began to subside, the same convergence occurred among
courts that followed other modern approaches. These developments have been docu-
mented in detail elsewhere.!!2 Encouraged by this convergence, two states undertook
the previously unthinkable task of enacting choice-of-law statutes that codified these
results, in 1991,11%2001,!1* and 2009.11>

103 Willis L.M. Reese, The Second Restatement of Conflict of Laws Revisited, 34 MERCER L. REv. 501, 518~
19 (1983).

104 William M. Richman & William L. Reynolds, Prolegomenon to an Empirical Restatement of Conflicts,
751InD. L.J. 417,417 (2000).

105 Reese, supra note 103, at 519.

106 Willis L.M. Reese, Choice of Law: Rules or Approach, 57 CORNELL L.Q. 315 (1972).

107 Willis L.M. Reese, General Course on Private International Law, 150 RECUEIL DEs COURs 1, 61
(1976 11).

108 See Reese, supra note 103, at 518.

109 1d. at 519.

110 Jd. at 518 (stating that torts and contract conflicts were not yet susceptible to “hard and fast rules,” but
expressing the hope that “it will be possible to state more definite rules at some time in the future”); see also
id. at 508.

11 Reese, supra note 107, at 62 (stating that the conflicts experience since the revolution had “reached the
stage where most areas of choice of law can be covered by general principles which are subject to imprecise
exceptions. We should press on, however, beyond these principles to the development, as soon as our know-
ledge permits, of precise rules.”).

112 See SYMEONIDES, supra note 32, at 207, 259, 346, 435; SYMEONIDES, supra note 73, at 200, 208, 210,
216,223, 227-28, 247-48, 268.

113 See the Louisiana choice-of-law codification (LA. C1v. CODE arts. 3515-49 (1991)), discussed in
Symeon C. Symeonides, The Conflicts Book of the Louisiana Civil Code: Civilian, American, or Original?, 83
Tur. L. REV. 1041 (2009).

114 See Oregon’s statute for contract conflicts (OR. REV. STAT. §$ 15.300-15.380), discussed in Symeon
C. Symeonides, Oregon’s Choice-of-Law Codification for Contract Conflicts: An Exegesis, 44 WILLAMETTE
L. REV. 205 (2007).

115 See Oregon’s statute for tort conflicts (OrR. REV. STAT. §§ 15.400-15.460), discussed in Symeon C.
Symeonides, Oregon’s New Choice-of-Law Codification for Tort Conflicts: An Exegesis, 88 OR. L. REV. 963
(2009).
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V. The Third Restatement

In 2014, after several pleas for a new Restatement,!!6 the ALI decided to begin work
on the Third Restatement and entrusted the reportership to three highly accom-
plished Conflicts scholars.!!” The Reporters have since produced several drafts,'!8 two
of which made it to the ALI Annual Meeting and were approved by the membership
in 2021 and 2022.'*°

Writing separately, the Chief Reporter, Professor Kermit Roosevelt, described as
follows the attributes of the rules that should be included in the Third Restatement:

The rules should be narrow, with a flexible residual approach handling cases not gov-
erned by rule. They should be sensitive to the content of laws and the policies of af-
fected states. They should be derived from the practice of courts. They should have
escape clauses that allow departure in case of serious error. Both the rules and the
escape clauses should be derived from an overarching methodology that allows users
of the rules to understand what they were designed to achieve and, correlatively, to
identify instances in which they fail to achieve those ends.!?

The preceding description gives every reason to hope that, this time, the ALI may find
the golden mean between the two extremes—the inflexible dogmatic rules of the First
Restatement and the excessively open-ended pointers of the Second Restatement.

VI. Conclusions

Indeed, looking back at the AL’s first century, it seems that the quest for the golden
mean characterizes the ALT’s engagement with Conflicts law. The ALI started on the
wrong foot by entrusting the reportership of the first Restatement to a highly re-
spected but dogmatic scholar who had enough influence to win adoption of his pro-
posals virtually without modification. The result was a comprehensive, systematic,
and doctrinally pure set of rules that unified American Conflicts law and raised its
profile among the members of the bench and the bar. Unfortunately, these rules were
wrong-headed and had the propensity to produce arbitrary results.

116 See, e.g., Symeonides, supra note 83, at 1280; Symeon C. Symeonides, The Need for a Third Conflicts
Restatement (And a Proposal for Tort Conflicts), 75 IND. L.J. 437 (2000); Symeon C. Symeonides, A New
Conflicts Restatement: Why Not?, 5 J. Priv. INT'L L. 383 (2009); Symposium: Preparing for the Next
Century—A New Restatement of Conflicts, 75 IND. L.J. 399-686 (2000).

117 Professor Kermit Roosevelt I11 of the University of Pennsylvania is the Reporter, and Professors Laura
E. Little (Temple University) and Christopher A. Whytock (U.C. Irvine) are Associate Reporters.

118 For an approving discussion of their first draft on tort conflicts, see Symeon C. Symeonides, The Third
Conflicts Restatement’s First Draft on Tort Conflicts, 92 TuL. L. REv. 1 (2017).

119 See RESTATEMENT (THIRD) OF CONELICT OF Laws (Tentative Draft No. 2, Mar. 25, 2021);
RESTATEMENT (THIRD) OF CONFLICT OF LAws (Tentative Draft No. 3, Mar. 2022).

120 Kermit Roosevelt 111, Certainty Versus Flexibility in the Conflict of Laws, in PRIVATE INTERNATIONAL
Law: CONTEMPORARY CHALLENGES AND CONTINUING RELEVANCE 6, 25 (Franco Ferrari & Diego P.
Fernandez Arroyo eds., 2019). As evidence that such rules are feasible, Roosevelt noted that the rules of the
Louisiana codification possess these attributes.
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The choice-of-law revolution was a reaction to the shoddy quality and inflexibility
of these rules. Perhaps it was an overreaction in the sense that bad rules, especially
when they are not statutory, can be modified rather than demolished. However, unlike
other countries which chose reform and evolution,!?! revolution appeared to be the
only option in the United States. Be that as it may, a strong anti-rule sentiment was
prevalent when the ALI began work on the Second Restatement.

This time, the ALI started on the right foot by entrusting the reportership to Willis
Reese. Reese was a brilliant scholar, but, more importantly, he was a non-dogmatic,
open-minded, and collaborative consensus seeker. In contrast to the First Restatement,
which was the work of a single man, the Second Restatement was a collective product
incorporating a broad array of views from both within and outside the ALIL Unlike
the First Restatement, whose rules resembled a straitjacket, the Second Restatement
moved to the other extreme by avoiding hard and fast rules and providing formulae
that were too open-ended and equivocal. This was partly by necessity—due to the
strong anti-rule climate that prevailed at that time—and partly by design—because
of Reese’s assessment that rules were premature at that time given the lack of judicial
experience with the new approaches.

Forty-five years later, there was more than enough accumulation of such experience
to support a new restatement. Again, the ALI made the right choice by appointing as
Chief Reporter a scholar who believes that new choice-of-law rules (different from
those of the First Restatement) are necessary and feasible, and has articulated the right
vision about the essential attributes of those rules.!?? If this vision is implemented,
the ALI will begin its second century by successfully completing its quest for the
golden mean.

121 See Symeonides, supra note 77.
122 See supra text at note 120.
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The Restatements of Trusts—Revisited

Naomi R. Cahn, Deborah Gordon, and Allison Tait

A trust is one of several juridical devices whereby one person is enabled to
deal with property for the benefit of another person.

I. Introduction

The Restatement of Trusts was one of the first of the American Law Institute’s (ALI’s)
projects, and that Restatement, along with its two successors, has profoundly influ-
enced both the common law and statutes in the field. Courts routinely refer to the
Restatement in decisions on trusts,? and the Restatement has served as a “storehouse
for legislative drafters,” with provisions incorporated directly into many state statutes.
That influence has continued throughout the almost first century since the project
started. Indeed, the Uniform Trust Code (UTC), enacted in approximately two-
thirds of states in some form, mentions the Restatement over three hundred times
and, in its prefatory note, observes that the UTC “was drafted in close coordination”
with the Restatement (Third);* this coordination is highly unusual among the var-
ious Restatements. The trust Restatements have also deeply influenced the Uniform
Prudent Investor Act, now in effect in forty-six states.’

The Carnegie Corporation provided funding to the ALI with a particular interest
in a property Restatement,® and the Restatement of Trusts developed directly out of
concern for the unwieldy scope of drafting a Restatement of Property. Because trusts

! RESTATEMENT OF THE LAw, TRUSTS, Introductory Note (1935).

2 Robert H. Sitkoff & Max M. Schanzenbach, Jurisdictional Competition for Trust Funds: An Empirical
Analysis of Perpetuities and Taxes, 115 YALE L.J. 356, 373 (2005) (noting “little variation in state law” be-
fore 1986, as states typically cited the Restatement as well as treatises by Scott and Bogert); Lawrence W.
Waggoner, What's in the Third and Final Volume of the New Restatement of Property That Estate Planners
Should Know About, 38 AcTEC L.J. 23, 24 (2012) (“When it comes to litigation, the courts pay attention
to the Restatement and usually follow it”); Jeffrey N. Gordon, The Puzzling Persistence of the Constrained
Prudent Man Rule, 62 N.Y.U. L. REv. 52, 58 (1987) (“Scott’s work has played a pivotal role in the legal under-
standing of the trustee’s investment management duties”).

3 John H. Langbein, Why Did Trust Law Become Statute in the United States?, 58 ALA. L. REv. 1069, 1081
(2007) [hereinafter Trust Law]; see John H. Langbein, The Uniform Trust Code: Codification of the Law of
Trusts in the United States, 15 TR. L. INT’L 66 (2001).

4 UN1r. Tr. CoDE Prefatory Note 4 (UNIE. L. CoMM'N 2003), https://www.uniformlaws.org/HigherLogic/
System/DownloadDocumentFile.ashx?DocumentFileKey=6bae0bb2-00ea-8080-d084-5be9ef7bbc66.

> Un1r. Pru. INV. AcT (UNIE L. CoMM'N 1994), https://www.uniformlaws.org/committees/community-
home?communitykey=58{87d0a-3617-4635-a2af-9a4d02d119¢9.

¢ Minutes of the Twelfth Meeting of the Council—Dec. 17-20, 1926, 4 A.L.I. Proc. 96105 (out of
Property); 103-04 (Carnegie).
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were initially developed as a means to transfer real property, when land was the pri-
mary form for wealth—and indeed, nineteenth-century trust treatises focused on
land’—the Trusts project was seen as a “branch” of the property project.® Wills and in-
testate succession, which are often taught with trusts in law school courses, remained
part of the Restatement of Property.® There are arguments that it might have been
more “systematic”!? to keep trusts in the property Restatement, given that, like wills
and intestate succession, they all involve gratuitous, and frequently intergenerational,
transfers of property.!!

As this chapter traces, the three trust Restatements reflect the development of the
“modern trust,” which, whether private or charitable, holds a variety of financial inter-
ests not solely or typically land. The three Restatements also reflect economic, social,
and cultural changes that have occurred over the last century. We focus, in particular,
on three issues in this development: who were the people using trusts and how; what
role did “public policy” play in this private area; and how have trustees’ investment
duties shifted. For example, the First Restatement, drafted between 1928 and 1935,
did not recognize the modern inter vivos revocable trust. Under that Restatement,
a trust could be created by “a declaration by the owner of property that he holds it as
trustee for another person.”!? By the Restatement (Third), the method of creation had
become a gender-neutral “declaration by an owner of property that he or she holds
that property as trustee for one or more persons.’'® Not until the Third Restatement is
there a section on the Creation of Inter Vivos Trusts, along with recognition that they

7 Langbein, Trust Law, supra note 3, at 1072.

8 Proceedings, May 12, 1927, 5 A.L.L. Proc. 82(1), 110, 110; see also 1926 minutes, supra note 6, at 105
(“while the topic “Trusts’ is part of the law of Real Property, it is, from the point of view of the Restatement a
related but independent Subject the law of which should be restated by those who have made a special study
of it”).

9 See Thomas W. Merrill, The Restatement of Property: The Curse of Incompleteness, this volume (“wills
and intestate succession are included under the umbrella of the Restatement of Property, whereas trusts
are subject to a separate restatement, even though, from the perspective of modern legal practice and law
school curricula, it would make more sense to cover both topics in a single restatement, e.g., “Trusts and
Estates.”).

10 See Andrew S. Gold & Henry E. Smith, Restatements and the Common Law, this volume (describing
systemic or “architectural” approach to law and Restatements). One also might wonder if treating these
two subjects together would have provided the ALI with any economic advantage. See Deborah A. DeMott,
Restating the Law in the Shadow of Codes: The ALI in Its Formative Era, this volume (describing importance
of Restatement sales to ALI funding).

1 There are arguments in favor of both placements. Wills and trusts do seem to be part of property, given
that they dispose of property and definitions of property are integral to what can be disposed of in wills.
Intestacy could have been placed with family, given that much of intestacy law depends on definitions of
family. In fact, there might well be arguments for a separate Wills and Intestacy Restatement that would
deal with disposition of property at death. As discussed later, there were contemporaneous arguments that
the ALI should not develop a Restatement of Trusts at all. See infra note 33.

12 RESTATEMENT (FIRST) OF TRUSTS § 17 (1935). Although the First Restatement did not contemplate or
provide for the modern inter vivos revocable trust, it did allow in Section 17 and some other sections for
the creation of a trust inter vivos. See, e.g., id. § 58. An inter vivos trust at that time would have to comply
with Wills Act formalities and if “he retains such complete dominion over the property that no substantial
interest is created in the intended beneficiaries until the death of the settlor, and the disposition is therefore
a testamentary disposition and is invalid” unless the settlor complies with testamentary formalities. Id. § 57
cmt. h. While a settlor could expressly provide for revocability, it was not presumed. Id. § 330.

13 RESTATEMENT (THIRD) OF TRUSTS § 10 (2003 ).
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need not comply with the requirements of the Wills Act.!* This iterative process of un-
derstanding the trust, then, demonstrated how the trust generally, and the revocable
trust in particular, has become a flexible means of managing property inter vivos and
therefore available to broader groups of users.

After providing a brief history of the trust Restatements, this chapter then turns to
trace the preceding three through lines identified: first, it threads together how the
three Restatements address the question of shifting social and legal norms, including
how diverse populations across the wealth spectrum engage with wealth transfer
through trusts; second, the chapter focuses on the “public policy” provision in each
of the three trust Restatements and tracks that provision’s focus on gender roles, mar-
riage, religion, and “detriment to community”; and third, it traces provisions relating
to trustees’ fiduciary responsibilities to beneficiaries, primarily decisions about invest-
ments. As this chapter celebrates the positive impact of the Restatements of Trusts on
the development of trust law, the chapter also provides suggestions for a Restatement
(Fourth) of Trusts that, as has been true of the previous Restatements, would reflect
the many developments in trust law since the Restatement (Third). In so doing, this
chapter also steps back to provide a tempered critique of the role of trusts in perpetu-
ating inequality, albeit with an understanding that the goal of the Restatement is not to
transform the law but rather to reflect its development.

Ultimately, the questions raised in this chapter suggest that it is not too early to start
envisioning and framing a Restatement (Fourth) of Trusts.

II. History of Restatements of Trusts

When work on the Restatement of Trusts was undertaken in 1927, it was the sev-
enth such project of the new ALI, and publication of the Restatement of Trusts in
1935 meant that they were among the first ten volumes of Restatements issued.!®
The Restatement (First) was issued in two volumes, with 460 sections. Austin
Wakeman Scott, who taught Felix Frankfurter and many other legal luminaries at
Harvard Law School, was the Reporter for the first two Restatements of Trust—as
well as the Restatement of Restitution.!® As Lance Liebman noted in the Foreword to
the Restatement (Third) of Trusts, “[f]or half a century, Austin Wakeman Scott was
the great American scholar of the law of trusts. Professor Scott was reported to have
said: “To be great, a law professor must complete a Restatement. ”1” By his own lights,
he is then doubly great, in the trusts Restatement domain alone.

14 ReSTATEMENT (THIRD) OF TRUSTS, Part 2, Chap. 5, Introductory Note (“The answer given to that ques-
tion in this Restatement (and also, now, quite consistently given in the case law, despite often awkward ra-
tionale) is ‘no’”). The Second Restatement includes a Topic on The Creation of Testamentary Trusts (topic
11), but not on the Creation of Inter Vivos trusts.

15 RESTATEMENT (FIRST) OF TRUSTS, Introduction (1935).

162008 A.L.I. Proc. 160 (“He was as important a figure as anyone, and if you want to have the sense of
tradition, Professor Scott taught civil procedure to Felix Frankfurter”). As “a law student, [Scott] married
the daughter of the President of Harvard University.” 2015 A.L.I. Proc. 3. Scott is also widely known for his
treatise on Trusts, which was published in 1939 with a second edition published around the same time as
the Restatement (Second).

17 RESTATEMENT (THIRD) OF TRUSTS, Foreword (2003).
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During the drafting process, Scott described the initial decision-making on the
scope of the Restatement (First).!® As he explained, the Reporter and Advisers de-
cided to develop a Restatement on express trusts first, and then, after the completion
of that project, to undertake constructive trusts; he was sensitive to the “confusion”
that had resulted from treating express and implied contracts together.!” Nonetheless,
an early draft of the Restatement noted that the “Subject of Trusts” as handled in
the Restatement included charitable, resulting, and constructive trusts.?® And Scott
was careful to point out that, notwithstanding the potential broad scope of the term
“trust,” the volume would not treat “all kinds of situations where one person deals
with property for the benefit of another;” because some such circumstances would be
dealt with elsewhere, such as through the already-existing project on a Restatement of
Agency.!

Scott shaped the Restatements in a series of ways. As a first example, he viewed trusts
as donative, rather than contractual arrangements; this perspective was not inevitable,
given the views of other, contemporaneous scholars.?? That decision has meant that
a trust is viewed by many in the nature of a unilateral transaction, with the donor’s
intent controlling, rather than as a bilateral agreement, in which a trustee has some
power.?? Second, even though the original Restatement was slated to include “express
private trusts,” charitable trusts, resulting trusts, and, as described earlier, construc-
tive trusts,?* the last became part of the Restatement of Restitution, courtesy of what
was probably a Harvard Law School hallway conversation.?® The first Restatement did
include Chapter 11, “Charitable Trusts,” with more than fifty sections, and Chapter 12,
“Resulting Trusts,” with almost sixty sections,?® although the ALI did not publish its

18 See generally Austin W. Scott, The Restatement of the Law of Trusts, 31 CoLuM. L. REV. 1266 (1931).

9 Id. at 1267.

20 Id. n.3.

2l Id. at 1267.

22 John H. Langbein, The Contractarian Basis of the Law of Trusts, 105 YALE L.J. 625, 644 (1995) (observing
that Scott “got it wrong, but had the fortitude to write his error into the Restatement of Trusts” and citing
Scott’s earlier discussion of this issue: Austin Wakeman Scott, Nature of Rights of the Cestui Que Trust, 17
Corum. L. REV. 269, 269-70 (1917)). Langbein’s view has highly influenced many scholars. See, e.g., Robert
Sitkoft, An Agency Costs Theory of Trust Law, 89 CORNELL L. REV. 621, 628-31 (2004); Henry Hansmann &
Ugo Mattei, The Functions of Trust Law: A Comparative Legal and Economic Analysis, 73 N.Y.U. L. REv. 434,
471 (1998). Some also see this as “a larger exercise within academia to view all relationships generally as a
species of contract” Frederick R. Franke Jr., Resisting the Contractarian Insurgency: The Uniform Trust Code,
Fiduciary Duty, and Good Faith in Contract, 36 ACTEC L.J. 517, 520 (2010).

2 Langbein, supra note 22, at 652 (“On [] matters [relating to the trustee’s role], the trustee’s reasonable
understanding of the deal should be as relevant as the settlor’s”); id. at 671 (“The conventional account of
the trust that we find in the second Restatement and in the treatises simply does not give due weight to the
bedrock elements of contractarian principle that inform the norms of trust law, namely, consensual forma-
tion and consensual terms. Trusts are deals”). Thus, for example, Langbein argues that the duty of loyalty is
“overbroad,” given the “deal” the settlor believed they were making. Id. at 665.

24 Austin W. Scott, The Restatement of the Law of Trusts, 16 A.B.A. J. 496, 497 (1930). For resulting trusts,
see Austin W. Scott, Discussion of Trusts, Tent. Draft No. 5,11 A.L.I. Proc. 589, 589 (1934).

252000 A.L.I. Proc. 226 (“Austin Scott, who, of course, was at work on the Restatement of Trusts, had
planned in his Table of Contents, somewhere way at the end, Chapter 9 or Chapter 10, the last one was going
to be called ‘Constructive Trusts. Well, at some point—I assume it was chatting with each other in the cor-
ridors at the Harvard Law School”). The rules applicable to resulting trusts were set out in Sections 404-60
of the First Restatement.

26 RESTATEMENT (FIRST) OF TRUSTS, Chapters 11, 12, § 358 (1935).



THE RESTATEMENTS OF TRUSTS—REVISITED 157

first Restatement on Charitable Organizations until 2021.%” Third, Scott’s impact as
the Reporter meant that commercial trusts were excluded from the Restatement,?®
notwithstanding that the “1920s saw a miniature boom in writings about business
trusts in law reviews, practice manuals, and treatises.”?

Furthermore, in seeking to articulate the law of trusts, the Restatement distinctly
pushed the law in certain directions. For example, Scott noted that “[t]here is among
the courts a difference of opinion” on whether “the wife or children” of a trust benefi-
ciary can reach into a spendthrift trust.*® In a 1936 Harvard Law Review article, Scott
seemed somewhat skeptical about the ability of a settlor to insulate beneficiaries from
all claims, finding spendthrift clauses “hardly applicable” to a wife, and “wholly inap-
plicable” to children.®! Indeed, he had expressed similar skepticism long before he be-
came the Reporter, noting that spendthrift trusts allowed the “creat[ion of] a favored
class of persons who can live in idleness and in comfort or even in luxury without
paying their debts,” and that, rather than a promising “reform,” the spendthrift trust
“seems to violate the sound principles of personal responsibility upon which the doc-
trines of the common law are based.”*?

While the Restatement of Trusts may have been one of the earliest of the
Restatement projects, it was not uncontroversial as a project. Ina 1931 Columbia Law
Review article—published midway through the drafting of the Restatement— Yale law
professor Thurman Arnold suggested that, rather than a Restatement of Trusts, the
cases might instead be better sorted into a “restatement of the law of future interests,
others in a restatement of the law of the administration of insolvent estates, others in
a restatement of equitable remedies for fraud.”** Moreover, notwithstanding Scott’s
“unquestioned skill,” Arnold concluded that it was precisely Scott’s skill that illus-
trated “the attempt to restate trusts as a philosophy is the best proof that it cannot be
done” Scott quickly responded that, much as he “welcomed Arnolds criticisms,” all
through his article were “to be found certain assumptions as to the Restatement which
are not warranted by the Restatement itself*> Arnold’s criticisms did not stop the
project. Instead, the First Restatement has profoundly affected American law, and its
impact is difficult to overstate. Within two years of its completion by the ALI in 1935,

27 RESTATEMENT OF THE LAw, CHARITABLE NONPROFIT ORGANIZATIONS (2021), https://www.ali.
org/publications/show/charitable-nonprofit-organizations/ RESTATEMENT OF THE LAw, CHARITABLE
NONPROFIT ORGANIZATIONS, Introduction (Tentative Draft No. 3, 2019) (“Although some of the American
Law Institute’s projects, most notably the Restatements of Trusts, include Sections that address charities or
mention nonprofits generally, none addresses the topic in an organized or comprehensive manner?”).

28 E.g., RESTATEMENT (SECOND) OF TRUSTS § 1 cmt. b (1959). “Austin W. Scott, the reporter, excluded
commercial trusts from the Restatement on the ground that ‘many of the rules’ of trust law are inappli-
cable in commercial settings” John H. Langbein, The Secret Life of the Trust: The Trust as an Instrument of
Commerce, 107 YALE L.J. 165, 166 (1997).

» John Morley, The Common Law Corporation: The Power of the Trust in Anglo-American Business
History, 116 CoLuM. L. REV. 2145, 2166 (2016) (citing sources).

30 Austin W. Scott, Reception by the Courts of the Resettlement of Trusts, 23 A.B.A.]. 443, 444 (1937).

31 Austin Wakeman Scott, Fifty Years of Trusts, 50 HarV. L. REV. 60, 69-70 (1936).

32 Austin W. Scott, The Trust as an Instrument of Law Reform, 31 YALE L.J. 457, 466 (1922).

3 Thurman Arnold, The Restatement of the Law of Trusts, 31 CoLum. L. REv. 800, 801 (1931).

3 Id. at 823.

3 Austin Wakeman Scott, The Restatement of the Law of Trusts, 31 CoLum. L. REV. 1266, 1268 (1931).
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https://www.ali.org/publications/show/charitable-nonprofit-organizations/
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the Restatement had been either cited or quoted by the Supreme Court of the United
States as well as by both supreme and appellate courts in a majority of states.>®

The Restatement (Second) of Trusts, drafted between 1953 and 1959, was prompted
by a second grant from the Mellon Trust, designed to ensure that the Restatements re-
mained current.’” With Scott once again at the helm, the Restatement (Second) did not
make substantial changes to the First Restatement.*® In his first Council draft in 1953,
Scott predicted that “a considerable part of the material [for the second restatement] will
not be affected, and the fundamental principles are unchanged.”* It did, however, “pro-
vide fuller explanations for conclusions reached” so as to “give all possible aid to the prac-
titioner, the judge and the law student*° As the introduction acknowledged, “[t]here will
not be very much here which is contrary to what was said in the First Edition. But there is
much more said here than was said in the First Edition,” offering recognition that the field
of trusts was quickly expanding in new and unanticipated directions.*! One reason for
the Restatement (Second) was to “integrate the material in the Restatement of the various

Subjects,” such as the Restatements of Property and Restitution, “neither of which had

been adopted at the time of the adoption of the Restatement of Trusts.*?

The Restatement (Third) of Trusts was drafted between 1994 and 2003, a period
when United States trust law and other related laws addressing donative transfers were
undergoing “rigorous, comprehensive reexamination”* Perhaps due in part to its
close association with the new UTC, which was drafted during the same time period,
the Restatement (Third) turned out to be more progressive and substantially longer
than the previous versions. According to critics, this Restatement, more so than ei-
ther of the previous Restatements, was often less about clarifying rules than moving
them forward.** Edward Halbach, described as the “contemporary master of the law

36 Scott, supra note 30, at 443.

37 Herbert F. Goodrich, Introduction, RESTATEMENT (SECOND) OF TRUSTS vii (1959).

38 1d.

39 RESTATEMENT, SECOND, TRUSTS COUNCIL DRAFT 1 (Jan. 26, 1953), available at https://heinonline-org.
proxyOL.its.virginia.edu/HOL/Page?collection=ali&handle=hein.ali/resect1020&id=3&men_tab=srch
results (Austin W. Scott General Note to the Council).

40

" i

4 Id. at 2.

43 Edward C. Halbach Jr., Uniform Acts, Restatements, and Trends in American Trust Law at Century’s End,
88 CAL. L. REv. 1877, 1881 (2000). The Restatement (Third) of Trusts was drafted hand in hand with the
UTC and with the Restatement (Third) Property: Wills & Other Donative Transfers. See John H. Langbein,
Major Reforms of the Property Restatement and the Uniform Probate Code: Reformation, Harmless Error, and
Nonprobate Transfers, 38 ACTECL.J. 1,2 (2012).

# For critiques of rules announced in the Third Restatement that deviated from common law, see, e.g.,
Mark Merric & Steven J. Oshins, Effect of the UTC on the Asset Protection of Spendthrift Trusts, 31 EST. PLAN.
375 (2004) (critiquing UTC and Restatement (Third) for eliminating common law distinction between
support and discretionary trusts); Frances H. Foster, Privacy and the Elusive Quest for Uniformity in the
Law of Trusts, 38 Ariz. ST. L.J. 713, 767 (2006) (criticizing disclosure rules in Restatement and UTC); 12
DEL. CoDE § 3315(a) (2008) (“Where discretion is conferred upon the fiduciary with respect to the exercise
of a power, its exercise by the fiduciary shall be considered to be proper unless the court determines that
the discretion has been abused within the meaning of § 187 of the Restatement (Second) of Trusts, not §§
50 and 60 of the Restatement (Third) of Trusts”); see also Richard Thomson, Too Much for Too Little: The
Restatement’s Measure of Damages Where the Trustee Sells a Trust Asset for an Insufficient Price, 96 MINN.
L. REV. 2144, 2144 (2012) (criticizing measure of damages in Restatement (Third) § 205 cmt. d for a negli-
gent, albeit authorized, sale of a trust asset as potentially leading to “incongruently large [damages] com-
pared with the duty to which the beneficiaries are entitled”).


https://heinonline-org.proxy01.its.virginia.edu/HOL/Page?collection=ali&handle=hein.ali/resect1020&id=3&men_tab=srchresults
https://heinonline-org.proxy01.its.virginia.edu/HOL/Page?collection=ali&handle=hein.ali/resect1020&id=3&men_tab=srchresults
https://heinonline-org.proxy01.its.virginia.edu/HOL/Page?collection=ali&handle=hein.ali/resect1020&id=3&men_tab=srchresults
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of trusts,” inherited (so to speak) the Reporter position held by Scott for the first two
Restatements,* and he spent approximately twenty years, aided by numerous others,
putting together the four volumes that make up the Restatement (Third) of Trusts.*®
The Foreword, written by then Director of the ALI Lance Liebman, makes the ALI’s
gratitude to Halbach for this enormous undertaking feel palpable.*’ The drafting of
the Restatement (Third) officially started in 1994, but from 1987 to 1992, Halbach
also worked on a Restatement of the Prudent Investor Rule, described in its Foreword
as “a project in its own right and ... a partial revision of the Restatement Second of
Trusts”*® This volume, which covered modern investing rules and “related rules con-
cerning the conduct of a trustee in the management of a trust,” eventually became
part of the main volume of Restatement (Third).** Halbach describes the goal of this
interim volume as permitting trustees “to act in enlightened ways.”>

Over time, then, the Restatements did significant work both in describing the state
of trust law and providing some aspirational points of focus. Shaped quite dramati-
cally by two men, Scott and Halbach, these first three Restatements reflected the law—
both as it was and could be—and also the preferences and philosophies of these two
formative authors. In this way, the Restatements were significant for what subjects
they discussed as much as for what subjects remained untouched.

ITII. Pulling Threads from the First Through the Third
Restatements of Trusts

The attempt to provide black-letter law in the trusts context initially spanned 460 pro-
visions (reduced by the Restatement (Third) to 111 sections). This section focuses on
three aspects of the Trust Restatements that reflect how economic, social, and cultural
developments outside of trust law have profoundly affected trust law and how it was
restated over the years.

A. The Trajectory of Trust Users: Who Are the Settlors,
Beneficiaries, and Trustees?

Drafted between 1927 and 1935, the Restatement (First) of Trusts reflected its time
period in the ways it described and illustrated how and by whom trusts were cre-
ated and used. Employing all masculine pronouns,® featuring the “prudent man” as

45 Lance Liebman, Foreword, RESTATEMENT (THIRD) OF TRUSTS ix (2003).

46 See id. (“highly qualified Advisers gave the Reporters constructive criticism, as did our committed
Members Consultative Group, our Council and our membership”); see also infra note 79 (discussing
Advisers).

47 Liebman, supra note 45, at ix-x.

48 Geoffrey C. Hazard Jr., Foreword, RESTATEMENT (THIRD) OF TRUSTS: PRUDENT INVESTOR RULE
(1990).

49 ResTATEMENT (THIRD) TRUSTS, Chapter 17 (2003).

50 Edward C. Halbach Jr., Organizational Meeting, Philadelphia, Dec. 18, Prelim. Draft 1 (Dec. 8, 1987) of
the RESTATEMENT (THIRD) OF TRUSTS: PRUDENT INVESTOR RULE (1987).

51 ResTATEMENT (FIRST) OF TRUSTS § 2 & cmt. b (1935) (defining a trust, as a “fiduciary relationship with
respect to property” and explaining that a person in that fiduciary relation may not delegate “his duties as
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trustee,” and providing illustrations of its rules that involved primarily male actors,>®
the Restatement showed in multiple ways that trusts were created, used, and adminis-
tered primarily by and for men.

In the spendthrift trust provisions, for example, the Reporters recognize that “cer-
tain classes of claimants” are excepted from the rules that protect property held in a
spendthrift trust, but they contemplate that it will always be a husband’s interest in
the trust that his “wife or child” might seek for support or “the wife for alimony.”>* In
other words, when marriages ended, the spouse seeking support was imagined as ex-
clusively female and the person from whom support was sought exclusively male. The
Restatement (Second) contained the same language and examples,>® with one anom-
alous exception. This default to the male as the only relevant property owners and
managers was quite clearly reflective of the economic and social reality of the times
in terms of naturalized gender roles and who held and controlled the wealth in fam-
ilies. These assumptions also reflect the legal realities of the relevant time period; it
was not until 1979 in Orr v. Orr that the Supreme Court found unconstitutional a
spousal support statute that granted support only to women upon divorce and not to
men.”” Where this language failed was in any attempt to recognize the idiosyncratic
ways in which women inherited and managed wealth even at the time.>® Instead,
the language reflected exclusionary tropes about women and their relationship (or
nonrelationship) to money.

fiduciary” and “he is under a duty not to profit at the expense of the other [nor] ... enter into competition
with him without his consent” (emphasis added)).

52 Id. § 227 (“In making investments of trust funds the trustee is under a duty to the beneficiary ... (a) in
the absence of provisions in the terms of the trust or of a statute otherwise providing, to make such invest-
ments and only such investments as a prudent man would make of his own property having primarily in
view the preservation of the estate and the amount and regularity of the income to be derived.”).

%3 In Section 18, “Capacity of Settlor, Declaration of Trust,” “a person” has capacity to create a trust “by
declaring himself trustee of property” Id. § 18. Comment a explains that “certain classes of human beings,”
which includes “married women at common law” together with “infants” and “insane persons,” lack the
“full capacity” possessed by “other human beings.” See also § 350 cmt. a (Creation of a Charitable Trust,
Capacity of the Settlor). The illustration shows how a “human being” with “full capacity” manifests that in-
tent. Id. § 24 cmt. b (“A, the owner of Blackacre, devises it to B with a direction in the will that B pay the net
income thereof to C during C’s life and that on C’s death he convey Blackacre to D).

4 1d.§157.

%5 See, e.g., RESTATEMENT (SECOND) OF TRUSTS §§ 2, 18,24, 41, 43, 44, 45,74, 157,350 (1959).

5 In the section on “Tentative Trusts of a Savings Deposit,” the surviving spouse claiming an elective
share in a (male) depositor’s account is referred to by both genders. See id. § 58 cmt. e (“e. Restrictions on
testamentary disposition. Although the surviving spouse in claiming his or her statutory distributive share
of the estate of the decedent is not entitled to include in the estate property transferred during his lifetime by
the decedent in trust for himself for life with remainder to others, ... the surviving spouse of a person who
makes a savings deposit upon a tentative trust can include the deposit in computing the share to which such
surviving spouse is entitled.”). This change appears first in the 1948 Supplement.

57 Orrv. Orr, 440 U.S. 268, 268 (1979).

8 See Lena Edlund & Wojciech Kopczuk, Women, Wealth, and Mobility, 99 Am. Econ. REv. 146 (2009)
(describing an empirical study of women and wealth from nineteenth century to present); see also Sarah
C. Haan, Corporate Governance and the Feminization of Capital, 74 STAN. L. REV. 515, 522 (2022) (noting
that by 1929, women owned the majority of shares in some of the country’s largest corporations); see gen-
erally MARY SYDNEY BRANCH, WOMEN AND WEALTH: A STUDY OF THE ECONOMIC STATUS OF AMERICAN
WOoMEN (1934) (statistical study showing status of women as taxpayers and controllers of wealth).
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As is clear from these provisions, women—at least married women—are not com-
pletely absent from the first two trust Restatements. Indeed, the Reporters of both
volumes include sections that explicitly address married women’s capacity to be trust
beneficiaries® and to serve as trustees.®* But women are not the primary actors in
any examples, with the exception of provisions on dower, curtesy, and coverture,
where they by definition share the stage.®! And while married women are singled out
and widows receive a nod,®” single women are virtually invisible. Accordingly, while
women themselves are mostly background characters, gender is nevertheless omni-
present in the Restatements, being quietly produced with each illustration and each
elision.

Produced similarly through absence is race. Any vocabulary relating to race ap-
pears to be textually absent from the first two trust Restatements. The sole exception
is a comment in the cy pres provisions® and some state annotations discussing cases
onrace.%* And although the race of the actors in the illustrations is never specified, the
vast majority of national wealth was held by white people during the relevant drafting
periods.®® This default form of identity in the Restatements, it is worth noting, was
reflective of the composition of Reporters and Advisers for the first two Restatements
who were all men and, from what we can tell, mostly white.%

In terms of human relationships, the Restatements of Trusts also reflect and re-
inforce the prevailing hetero-normative vision of a family at the time of drafting.
Consequently, both the First and Second Restatements contain no references to same-
sex relationships. As indicated, the words “wife” and “husband” appear frequently, the

59 RESTATEMENT (FIRST) OF TRUSTS § 118 (“The Beneficiary, Married Women”) (1935).

60 1d. § 90 & cmt. b (“The Trustee, Married Women”) (limiting married woman’s capacity to serve as
trustee to property she would have the capacity to deal with if it were owned by her outright, so nothing that
would involve “making conveyances and contracts which are neither void nor voidable”).

61 Id. §§ 144, 145, 146.

62 Id. § 25, cmt. b, illus. 4 (“A devises and bequeaths all his property to B, his wife, “desiring her to give all
her estate at her death to my relations.” Since the expression of desire applies not only to A’s property, but
also to Bs property as to which A had no power to create a trust, he does not presumably intend to create
a trust as to his property. In the absence of other evidence, B is entitled beneficially to the property and
does not take it in trust”) (emphasis added). Although § 57, cmt. ¢, does acknowledge that even if a statute
entitles “the wife of a testator” to a portion of the estate, “a married man” could avoid this claim by transfer-
ring “his property inter vivos in trust even though he reserves a life estate and power to revoke or modify”
RESTATEMENT (FIRST) OF TRUSTS § 57 (“Restrictions on testamentary disposition”) (1935).

63 RESTATEMENT (FIRsT) OF TRUSTS § 399 (“Cy Pres”), cmt. h (1935) (“Thus, where a testator, who died
before slavery was abolished in the United States, bequeathed money in trust to be expended for the circu-
lation of books and delivery of lectures or otherwise as in the judgment of the trustee would create a public
sentiment that would put an end to negro slavery in the United States, and slavery in the United States was
abolished by an amendment to the Constitution, the court may direct the application of the bequest to the
promotion of the interests of former slaves.”).

64 See, e. g.» RESTATEMENT (FIRST) OF TRUSTS, Trust State Annotations: Florida, Maryland, Arkansas.

95 In 1930, for example, the racial wealth gap was 9-1, and in 1950 it was 7-1. Ellora Derenoncourt et al.,
Wealth of Two Nations: The U.S. Racial Wealth Gap, 1860-2020, National Bureau of Economic Research,
Working Paper 30101 (2022), available at https://repec.cepr.org/repec/cpr/ceprdp/DP17328.pdf. For
discussions of the racial wealth gap, and its history, see also, e.g., Danaya C. Wright, The Demographics of
Intergenerational Transmission of Wealth: An Empirical Study of Testacy and Intestacy on Family Property, 88
UM.K.C. L. REV. 665, 670-72 (2019); Palma Joy Strand, Inheriting Inequality: Wealth, Race, and the Laws of
Succession, 89 OR. L. REV. 453, 458-63 (2010).

% To clarify, we have not found any information that any of them were not white. RESTATEMENT (FIRST)
OF TRUSTS x—Xi (1935); RESTATEMENT (SECOND) OF TRUSTS iii (1959).
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words “partner” (as in intimate partner) and “companion,” unsurprisingly, do not;*”
there are several references to “cohabitation” but only in the context of it being il-
legal.%® A family in the Restatements of Trusts looks like this:

The “family” of a designated person may be construed to include himself and his wife
and children or such children or other relatives or other person as are living with
him...®°

Perhaps even more so than with race and gender, the failure to recognize same-sex
relationships is to be expected given the underground and illegal nature of same-sex
relationships.”® Nevertheless with probate cases like In re Will of Kaufmann in 1965,
questions about same-sex partners and inheritance mechanisms were already present
on court dockets by the time of the Restatement (Second).”! Moreover, as with race
and gender, the silence around sexual preference in family formation accomplished
substantive work in reflecting—and reifying—the norm of the heterosexual marital
family.”?

The Restatement (Third) reflects a significant shift in how, for, and by whom
trusts were used, though some of the social assumptions that pervade the first two
Restatements do still exist. For example, the Restatement (Third) is noticeably more
inclusive with respect to gender than its predecessors. Starting with the definition of
“fiduciary relation” in Section 2, the masculine pronouns are exchanged for a more
gender-neutral approach, so that “a person in a fiduciary relation to another is under
a duty to act for the benefit of the other” and “not to profit at the expense of the other”
or compete “without the latter’s consent””®> The Restatement (Third)’s illustrations
contemplate a broader array of family members creating, administering, and bene-
fiting from trusts, with “examples of a fairly representative but far from exhaustive
array of express private trusts” including male and female settlors, trustees, and bene-
ficiaries.”* Of course, the families in the illustrations still consist of two different-sex

67 Even the word “spouse” appears in only eleven sections in the Restatement (First). See RESTATEMENT
(FIrsT) OF TRUSTS §§ 62, 74, 144, 145, 146, 170, 238, 239, 289, 407, and 408 (1935).

68 Id. §§ 290 cmt. a, 293 cmt. ¢, 294.

9 Id. § 120 cmt. b (“Members of a Definite Class”); see also, e.g., id. § 161 (“Inseparable Interests”), illus. 1
(“A bequeaths Blackacre to B in trust to provide a home for C and his family. C has a wife and two children.
C’s creditors cannot reach his interest under the trust”); § 362 cmt. b (“Restrictions upon the Creation of
Charitable Trusts”) (“Usually the invalidity of the disposition is made dependent on the survival of cer-
tain members of his family, such as his wife or child, descendant of a child or parent?”). The first two trust
Restatements did recognize that not all families live in harmony and that marriages may end before death.
See, e.g., id. § 26.

70 Anillegality that persisted in some states until Lawrence v. Texas, 539 U.S. 558, 578 (2003), in 2003 with
respect to intimate relationships and until Obergefell v. Hodges, 576 U.S. 644, 675 (2015), in 2015 with re-
spect to marriage.

71 In re Kaufmann’s Will, 20 A.D.2d 464, 474 (N.Y. App. Div. 1964), aff d, 205 N.E.2d 864 (1965).

72 The question of the role of Restatements in reifying the heteronormative family also emerges
in the contribution of Linda C. McClain and Douglas NeJaime, The ALI Principles of the Law of Family
Dissolution: Addressing Family Inequality Through Functional Regulation, in this volume.

73 Obergefell v. Hodges, 576 U.S. 644, 675 (2015).

74 RESTATEMENT (THIRD) OF TRUSTS § 2 (2003); see also, e.g., id. § 11 (“a person has capacity to create a
revocable inter vivos trust by transfer to another or by declaration to the same extent that the person has
capacity to create a trust by will”); § 17 (a trust is created by “a declaration by an owner of property that he or
she holds that property as trustee for one or more persons”).
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parents. These families seek to keep their property in the family, to give to their chil-
dren equally, to care for elderly siblings and ancestors suffering from poverty and bad
health, and to donate to “worthy charities in the community.””> Not only is the couple
a heteronormative one but it is clear that the family is also well resourced.

This is not to say that the drafters did not consider changing social and cultural
dynamics. John Langbein, who served as an Adviser on this volume and also as the
Reporter for Restatement (Third) of Property: Wills and Donative Transfers (and an
ex officio member of the UTC Drafting Committee), echoed Halbach’s view of the pe-
riod during which both Restatements and the Uniform laws were drafted as a “cycle
of renewal”’® Langbein supplied additional reasons for revisions in these volumes as
“changes in reproductive technology,” a gerontological revolution, changes in gender
relations and concerns about gender equity, and changes in theory and practice of
investment.”” He described the drafting process as “deeply inclusive;””® although rep-
resentation on the drafting committees of women and people of color does not appear
to differ significantly from earlier Restatements.””

The Restatement (Third)’s major contribution to making trust planning more ac-
cessible was to recognize the broader role of revocable trusts and their interplay with
other planning.®° This contribution had less to do with race and gender than it did cat-
egories of wealth and class. In a symposium piece about the state of twentieth-century
law, Halbach explained that many of the changes seen in the Restatement (Third)
came about because trusts were being used by “broader segments of society than in
the past, and with greater diversity of objectives ... but increasingly without aid of
legal counsel’®! Moreover, donors were living longer, and thus experiencing “substan-
tial periods of diminished physical or mental health”®? Accordingly, an explicit goal
of the Restatement (Third) was to make trusts more “user-friendly” and “flexible,” so
accessible to the “ordinary person.”®® The Reporters explain that “widespread legisla-
tive and judicial endorsement” and “popular interest” have together established the
revocable trust “in American law as a socially useful and successful device for pro-
perty management, especially late in life, and for the disposition of property (outright
or in further trust) following the settlor’s death”®* Section 25 therefore recognizes
revocable trusts as nontestamentary® but nevertheless “subject to substantive restric-
tions on testation ... and other rules applicable to testamentary dispositions,’3® such

75 1d.§13.

76 Langbein, supra note 43, at 5.

77 Id. at 5.

78 Id. at 6-7.

79 By the Third Restatement, Halbach was aided by four male associate reporters; three women accom-
panied the twenty men who served as Advisers. See RESTATEMENT (THIRD) OF TRrUSTS, Vol. 1, at v-vii
(2003); RESTATEMENT (THIRD) OF TRUSTS Vol. 3, at v—ix (2007); RESTATEMENT (THIRD) OF TrRUSTS Vol. 4,
at v-ix (2012). Similar demographics attend the 1992 Restatement (Third) of Trusts: Prudent Investor Rule
volume, for which Halbach was also the reporter. Both volumes increased participation through large “con-
sultative groups.”

80 RESTATEMENT (THIRD) OF TRUSTS § 25 cmit. a (2003); see also § 19 (“Pour-Over Disposition by Will”).

81 Halbach, supra note 43, at 1883.

8 1d.

83 Halbach, supra note 43, at 1881, 1883; see also RESTATEMENT (THIRD) OF TrUSTS, Foreword ix (2003).

84 Id. § 25 cmt. a.

8 1d.§25 (1) & (2).

86 Id. § 25(2).
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as the spousal elective share, claims by estate creditors, and revocation-on-divorce
rules.8” With respect to creditor provisions, the Restatement (Third) substantially re-
worked the rules on discretionary and spendthrift trusts to address what happens to a
beneficiary who is a settlor or who may become a settlor.®®

As these provisions relate to beneficiary rights—here, the use of trusts to shield
beneficiaries from the claims of creditors—the Reporters of the Restatement (Third)
sought to strike a balance between the settlor’s powers to control property and cred-
itors’ rights. First, in addition to the long-recognized exception for spousal and child
support claims, the Reporters spent time discussing an exception for tort creditors,
recognizing that this exception had been recommended early on, had not gained sig-
nificant traction, but had been recognized in at least one case that “may prove to be in-
fluential elsewhere”®® Second, the Reporters affirmed the long-standing common law
rule that creditors could reach the interests of any beneficiary who was also a settlor
of the trust.?® In both cases, these rules “reflect a general acceptance of a fundamental
common-law principle that a property owner, being free either to bestow property
rights and benefits upon others or to withhold them, can bestow those rights and
benefits through the trust device with the settlor’s chosen conditions and restraints
so long as those conditions and restraints are not, in the conventional terminology of

trust law, unlawful or contrary to public policy.”*!

B. The Trajectory of Public Policy in the Restatements

Within the trust Restatements, the authors traditionally cabined public policy in
a separate section, identifying and discussing particular policy issues that have re-
mained remarkably similar over time, albeit with certain modifications and ampli-
fications. The Restatement (First) set forth the parameters that defined public policy
in Section 62, stating in broad strokes that a trust or trust provision was invalid if it
tended to induce the commission of illegal or immoral acts or acts against “public
policy” The Reporters furnished an example of “tending to induce the commission of
illegal acts” in a trust established to pay the fines of a group of people “engaged in the
commission of criminal acts” A private trust, the Reporters explained, might also be
invalid on the grounds of inducing the commission of an immoral act if the trust had
as its purpose the provisioning of a nonmarital (“illegitimate”) child.*?

87 Id. § 25 cmts. d, e; see also id. §$ 34.1(3), 34.3(3), 55.

88 Seeid.at§ 58 cmts. e & 5§ 60 cmts. e & g.

89 Id. § 59 Reporter’s Note to cmt. a at 400 (citing Sligh v. First Nat'l Bank, 704 So. 2d 1020 (Miss. 1997));
see Thomas P. Gallanis, The New Direction of American Trust Law, 97 Towa L. REv. 215, 221-22 (2011).

9 1d.§58(2), 60 cmt. £,

91 RESTATEMENT (THIRD) OF TRUSTS, Introductory Note 4012 (2003).

2 The Reporters also noted: “Whether such provisions are invalid depends upon the conceptions of
public policy which are prevalent in the community at the time of the creation of the trust” What is meant
by “public policy” in a particular community at a particular time raises a host of questions that are beyond
the scope of this chapter but that we hope to explore in the future. See Lawrence v. Texas, 539 U.S. 558, 560
(2003) (“The fact that a State’s governing majority has traditionally viewed a particular practice as immoral
is not a sufficient reason for upholding a law prohibiting a practice.”). But cf. Nathan Oman, Private Law and
Local Custom, in THE OXFORD HANDBOOK OF THE NEW PRIVATE Law 159, 172-74 (Andrew S. Gold et al.
eds., 2020) (describing the local character of the common law).
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In terms of “public policy;” the Reporters identified two thematic strands in the
comments. One strand of public policy concern centered on family relationships
and the maintenance of nuclear, marital families.”> From this perspective, trusts or
trust provisions that restrained marriage, encouraged divorce, or encouraged the ne-
glect of parental duties might be judicially determined to be invalid on public policy
grounds. The other strand involved trusts and trust provisions that violated perpetu-
ities, or otherwise restrained alienation (discussed earlier), and therefore facilitated
accumulations. The Reporters did not specify or elaborate on the policy objectives
that subtended these categories but nevertheless listed such trusts and trust provi-
sions as being against public policy. As with some of the other textual examples given
elsewhere, the authors revealed as much through their silence as through their direct
explanations, perhaps assuming their objectives to be self-evident.

The Restatement (Second) of Trusts reiterated the same categories in its discus-
sion of public policy,” retaining a public policy emphasis on the importance of finan-
cial support within the marital family and the role of rules restraining perpetuities.
Accordingly, the examples of “inducement of criminal or tortious acts” describes in-
valid trust provisions as those providing for payment of money to a “person” “if he
should secure a divorce from his spouse by perjury or other improper means” or “if
he should violate his duty to support his children, or should violate a public duty, such
as the duty to serve in the armed forces of the nation if he is conscripted”®> Similar
language appears in the examples offered for trusts “encouraging immorality” One
example of a trust provision encouraging “immorality” is a provision that encourages
the beneficiary to produce “an illegitimate child”® Taking a step away from the self-
assuredness of the Restatement (First), however, the Restatement (Second) declined
to provide too much specific guidance for fear of treading on particularized “concep-
tions of public policy which are prevalent in the community””:

Owing to the changing character of ideas of morality, especially in regard to the rela-
tions of the sexes and religious matters, and owing to the diversity of ideas in different
communities, it is inadvisable, if not impossible, to make categorical statements on
these matters.

This nod to the variety and mutability of cultural norms was a shift in direction and
tone from the previous Restatement and gestured to an understanding of the difficul-
ties of universal pronouncements in the context of mores and morals, creating space
for productive ambiguity in future iterations.

In addition to the categories culled from the Restatement (First), the Restatement
(Second) Reporters added one new category: “Disposition of property detrimental to
the community.”®® Here, the Reporter remarked:

93 Two other scenarios the Reporters envisioned as contra public policy were the restraint of religious
freedom and restraining a beneficiary from performing public duties.

94 RESTATEMENT (SECOND) OF TRUSTS § 62 (1959); RESTATEMENT (THIRD) OF TRUSTS § 29 (2003).

95 RESTATEMENT (SECOND) OF TRUSTS § 62 cmt. b (1959).

% Id.§ 62 cmt. c.

97 Id.§ 62 cmt. d.

% 1d.§ 62.
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A provision in the terms of the trust is invalid if performance of the provision would
be injurious to the community as well as to the beneficiary. Thus, if a testator devises
land in trust for a long period and directs that no building shall be erected upon any
part of the land of more than three stories in height, and the land is situated in the
heart of the business district of a city, the enforcement of the provision may be so
harmful to the community, as well as to the beneficiaries of the trust, that it is against
public policy to enforce it.

The example clearly involves a trust provision that impairs efficient use of the pro-
perty in a profit-maximization community of business interests and therefore fails to
speak to either larger societal interests or inequality concerns. Nevertheless, the new
category recognized that there could be interests at stake other than the beneficiaries’
interests, providing a pivot point for future iterations.

Moving to the Restatement (Third), Section 29 (“Purposes and Provisions That Are
Unlawful or Against Public Policy”), sounded the same categories and assumptions as
previous Restatements.” That is to say, Section 29 reiterated that an intended trust or
trust provision was invalid if it was “unlawful or its performance calls for the commis-
sion of a criminal or tortious act,” if it violates the relevant perpetuities period, or if it
is contrary to “public policy” In the commentary about what kinds of trusts or trust
provisions would be invalid on grounds of calling “for the commission of a criminal
or tortious act,” the Reporter included a new example concerning fraudulent transfer.
The example runs as follows: “[T]he owner of property might transfer it to another
who agrees to hold it in trust for the transferor or another with the purpose being to
conceal the interest of the transferor or other person, not merely for reasons of privacy
but in order to mislead the government or others with respect to the true beneficial
interests in the property.”!% This recognition of the ways in which trusts could be used
to “mislead” the government or other creditors such as a divorcing spouse is a notable
first in the public policy section.

Outside of trusts that deal in and tend to encourage illegality and fraud, the same
strands appear in the discussion of public policy: the regulation of family relation-
ships and the violation of perpetuities rules.!%! In the context of family relationships,
new commentary identified trusts or trust provisions that discourage “a person from
living with or caring for a parent or child or from social interaction with siblings” as
being against public policy. In addition, the Reporter also added that trusts or trust
provisions were against public policy to the extent they mandated certain career
choices and penalized beneficiaries for acting outside of very narrow parameters with
respect to career choices. This example was new in the sense that it took work and

99 RESTATEMENT (THIRD) OF TRUSTS § 29 (2003).

100 74

101 The Restatement (Third) did not directly address the increase in jurisdictions’ recognition of per-
petual trusts. See Jesse Dukeminier & James E. Krier, The Rise of the Perpetual Trust, 50 UCLA L. REv. 1303,
1343 (2003) (observing that the Restatement (Third) of Trusts, ch. 13, introductory note, “dodges the issue”
of perpetual trusts by writing: “It is worth noting, however, that this section [on modification and termi-
nation of trusts] applies in the common-law context and that different issues—and different planning and
drafting considerations—may arise with respect to trusts of indefinite duration in jurisdictions that have
adopted legislation to abolish the rule against perpetuities””).
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career choices seriously as something that trust settlors might choose to control and
manipulate, something the previous iterations had not done.

More broadly, the “General Comments” to Section 29(c), addressing trusts that are
“contrary” to public policy, explained that a trust provision that induces beneficiaries
“to exercise or not exercise fundamental rights that seriously affect their personal
interests and lives” may be invalid even if a settlor could have made such gifts during
life. Speaking broadly to this idea of finding the appropriate level of settlor control
within the public policy framework, the Reporter wrote:

The private trust is tolerated, even treasured, in the common-law world for the
flexibility it offers to property owners in planning and designing diverse beneficial
interests and financial protections over time, individually tailored as the particular
property owner deems best to the varied needs, abilities, and circumstances of par-
ticular family members and others whom the owner chooses to benefit. Yet these
societal and individual advantages are properly to be balanced against other social
values and the effects of deadhand control on the subsequent conduct or personal
freedoms of others, and also against the burdens a former owner’s unrestrained dis-
positions might place on courts to interpret and enforce individualized interests and
conditions.

The Reporter made no comment on what “other social values” might come into play or
factor into the calculus of public policy pertaining to trust regulation and the regula-
tion of dead-hand control. Nevertheless, adverting to such a balancing act and recog-
nizing the possibility of myriad and competing interests was a step toward mitigating
settlor control when exercised as a mode of social control over a beneficiary such as
conditioning distribution on the religion, race, or gender of a beneficiary’s spouse.

C. The Trajectory of Trustee Investment Duties

Trustees are required, pursuant to the duty of loyalty, to act in the sole interests of
beneficiaries and, pursuant to the duty of care, to manage trust investments prudently;
those duties have been consistent themes throughout the trust Restatements. In the
Restatement (First), this was phrased as a trustee being “under a duty to the benefi-
ciary to administer the trust solely in the interest of the beneficiary,’!? and to make
investments (in the absence of contrary terms in the trust) “as a prudent man would
make of his own property having primarily in view the preservation of the estate
and the amount and regularity of the income to be derived”!*> While the comments
noted that out-of-state investments were “not necessarily improper,” the Reporters
also noted that purchasing stock was permissible “if prudent men in the community
are accustomed to invest in such shares when making an investment of their savings
with a view to their safety.”!%* These provisions, remained the same in the Restatement

102 RESTATEMENT (FIRST) OF TRUSTS § 170 (1935).

103 14§ 227(a).
104 14, § 227, cmts. k, L.
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(Second),!% although the comments recognized that attitudes had changed toward
interstate—and international—investments and that states’ statutes had become more
likely to allow investments in common stock.!%

In between the most recent two Restatements was the interim Restatement of the
Prudent Investor Rule, which was described as both “a project in its own right” as well
as a “partial revision of the Restatement Second of Trusts”!%” The basic statement of
the duty remained the same, although the investment standard had become gender
neutral; the trustee’s duty “to the beneficiaries [is] to invest and manage the funds as
a prudent investor would .. 1% Yet as the project was being drafted, Halbach noted
that he needed “to decide how and where to treat issues about social influence on in-
vestment decisions,” suggesting that they might be beyond the basic description of
loyalty or could be “slipped” into the commentary on loyalty in Section 227.1% He did,
indeed, “slip” them into the commentary on loyalty, noting that the minimal common
law involving “social investing” was not helpful.!!” He reminded readers of the impor-
tance of acting to further the trust purposes and with a mindset contemplated by the
settlor.!1!

In Restatement (Third), a trustee still “has a duty to administer the trust solely in
the interest of the beneficiaries,’!!? and “to invest and manage the funds of the trust as
a prudent investor would, in light of the purposes, terms, distribution requirements,
and other circumstances of the trust”!!* The Reporters provide more clarity on the
issue of “social investing,’!!* language that did not appear in earlier Restatements.!!®
This prohibition on investing in ways that might “advance” a trustee’s “personal views
concerning social or political issues or causes” could mean that any consideration
of factors other than what is in the beneficiary’s sole interest—even if consideration
of such factors might ultimately benefit the beneficiary—would be impermissible
because there would be a “mixed motive’!!® Section 87 provides additional sup-
port for that position, as the comments note that a trustee might abuse their power
when acting from an “improper;,” albeit not “dishonest motive, such as when the act
is undertaken in good faith but for a purpose other than to further the purposes of

105 RESTATEMENT (SECOND) OF TRUSTS §§ 170, 227 (1959).

106 14 §227, cmts. ], m.

107 Hazard, supra note 48, at ix.

108 RESTATEMENT (THIRD) OF TRUSTS: PRUDENT INVESTOR RULE § 227 (1987).

109" Memo from Edward C. Halbach, Jr., Second Expanded Draft of “Prudent Investor Rule” and Related
and Affected Sections for Discussion, June 2-3, at iii, iv, in RESTATEMENT OF THE LAW TRUSTS: PRUDENT
INVESTOR RULE Prelim. Draft No. 4 (Aug. 15, 1989).

110 RESTATEMENT (THIRD) OF TRUSTS: PRUDENT INVESTOR RULE § 227 cmt. c.

111 Id

112 RESTATEMENT (THIRD) OF TRUSTS § 78 (2007).

113 1d. § 90; see Susan Gary, Best Interests in the Long Term: Fiduciary Duties and ESG Integration, 90
Coro. L. REV. 731, 785 et seq. (2019).

114 Thus, for example, in managing the investments of a trust, the trustee’s decisions ordinarily must not
be motivated by a purpose of advancing or expressing the trustee’s personal views concerning social or po-
litical issues or causes.” RESTATEMENT (THIRD) OF TRUSTS § 90 cmt. ¢ (2007).

115 For example, it is not in Section 170 (Duty of Loyalty), 187 (Control of Discretionary Powers), or 227
(General Standard of Prudent Investment) of the Restatement (Second) of Trusts.

116 Max M. Schanzenbach & Robert H. Sitkoff, Reconciling Fiduciary Duty and Social Conscience: The
Law and Economics of ESG Investing by a Trustee, 72 STAN. L. REV. 381, 413 (2020).
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the trust”!!” These provisions could be seen as part of the move toward shareholder
wealth maximization, also evidenced in the opposition that Employee Retirement
Income Security Act (ERISA) managers have faced in considering Environmental,
Social, and Governance (ESG) investing.!!8

While the parameters of the Prudent Investor Rule have changed, from an em-
phasis on preserving the corpus and ensuring income in the first two Restatements to
“liberating expert trustees to pursue challenging, rewarding nontraditional strategies,
when appropriate to the particular trust, to providing unsophisticated trustees with
reasonably clear guidance”'!? in Restatement (Third), the “sole interest” standard and
“no further inquiry” rule has remained consistent.'?’

IV. “A Cycle of Renewal”: Envisioning
the Fourth Restatement

Moving from one version of the Restatement to the next, what has come into increas-
ingly sharp focus is the extent to which reform is, for the most part, effectuated in
response to new developments in social outlook, wealth management, laws outside of
the trust area (such as civil rights), and public policy. Part of the “cycle of renewal”!?!
is recognizing what was previously absent and making space for such matters within
new discussions. Accordingly, the remainder of this chapter focuses on a few poten-
tial areas for reform, recognizing that the work of the Reporters will lie in not only
keeping pace with public understandings of concepts like family and gender but also

17 ReSTATEMENT (THIRD) § 87 cmt. ¢; see Schanzenbach & Sitkoff, supra note 116, at 414 (“If a trustee
could not consistent with the terms of the trust make an outright distribution to achieve the same collateral
environmental benefit, then the trustee ought not be allowed to circumvent that limit by pursuing the same
purpose via the trust’s investment program.”).

18 Christopher M. Bruner, Corporate Governance Reform and the Sustainability Imperative, 131 YALE
L.J. 1217, 1243 (2022); see Quinn Curtis et. al., Do ESG Mutual Funds Deliver on Their Promises?, 120 MiCH.
L. REV. 393, 396 (2021) (noting that the Department of Labor adopted an ERISA rule in late 2020 “that may
deter 401(k) plans from offering ESG funds”); Schanzenbach & Sitkoft, supra note 116, at 403-04 (noting
Supreme Court precedent that ERISA investments must be made by focusing solely on financial benefit).
But see Abbye Atkinson, Commodifying Marginalization, 71 DUKE L.J. 773 (2022) (noting the importance
of considering the impact of investments on pension fund beneficiaries); Gary, supra note 113, at 798 (a
prudent investor is increasingly advised to consider ESG factors).

119 Edward C. Halbach Jr., Trust Investment Law in the Third Restatement, 27 REAL PrRoP. PROB. & TR. J.
407,411 (First and Second Restatements), 415 (1992).

120 The UTC diverged from the Restatement by changing the “no further inquiry” rule into a presump-
tion, which a trustee could rebut by showing an absence of conflict. See UTC § 802(c); see also John H.
Langbein, Questioning the Trust Law Duty of Loyalty: Sole Interest or Best Interest?, 114 YALE L.J. 929, 944
(2005) (arguing that the “no further inquiry” rule is a relic and prevents trustees from engaging in transac-
tions that will benefit both the trust and its beneficiaries, reflecting his contractarian view of trusts); Melanie
B. Leslie, In Defense of the No Further Inquiry Rule: A Response to Professor John Langbein, 47 WM. & MARY
L. REV. 541 (2005) (arguing that “best interests” standard would impose the risk of serious harm on bene-
ficiaries). Although drafted in tandem and sharing many provisions, the UTC and Restatement (Third) do
diverge at times. See, e.g., Philip J. Ruce, The Trustee and the Remainderman: The Trustee’s Duty to Inform,
46 REAL PrOP. TR. & EsT. L.J. 173, 185-192 (2011) (describing differences between UTC and Restatement
in defining beneficiaries entitled to information from a trustee); Daniel B. Kelly, Restricting Testamentary
Freedom: Ex Ante Versus Ex Post Justifications, 82 FORDHAM L. REV. 1125, 1179 (2013) (describing differ-
ences in modification and termination provisions).

121 Langbein, supra note 43, at 5; text accompanying supra note 79.
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in recognizing the ubiquitous presence of public policy concerns throughout the
Restatement. Even as the Restatement of Trusts was shaped by its Reporters to be
flexible, they recognized the need to draw on court decisions and statutes, “seeking a
seamless statement of the best principles of American trust law and offering intellec-
tual guidance” to state legislatures, courts, and estate planners.!?? The following three
sets of suggestions, centered on calibrating the interests of trust settlors and benefi-
ciaries with the social and democratic good of the relevant communities and larger
collectives, take seriously this charge to state “best principles” and “offer[] intellectual
guidance,” although we recognize that some are aspirational, rather than summaries
of current developments.

A. Recognizing New Populations and Uses

Historically—and in the social imagination—it is clear that trusts have been and con-
tinue to be primarily the tools of the wealthy,!?* even as they have come to be easier
to create, understand, use, and administer. As a result, discussing how a Restatement
(Fourth) might address a more diverse set of users is, in itself, a challenge; any dis-
cussion of wealth transmission affects a much narrower section of society than does
a discussion of wealth generation, for example.?* Nonetheless, a new Restatement
might build on the idea of growing access to revocable trusts as highly utilized estate
planning devices by expanding on how trusts are being used as management vehicles
for incapacity, for special needs, and even as a way to hold fractionalized property.1?®
In addition, a Restatement (Fourth) might take a position on the increase of Domestic
Asset Protection Trusts (DAPTs), previously mentioned only in the comments to
Restatement (Third), Section 60 (Transfer or Attachment of Discretionary Interests).
Since the last Restatement, this form of trust, which allows an individual to create a
trust for their own benefit and shield the property in that trust from creditors, has be-
come even more prevalent as at least nineteen states have authorized them through
new legislation.!?¢ Although the Restatement (Third) disapproves of the comparable

122 Liebman, supra note 45.

123 RAY D. MADOFF, IMMORTALITY AND THE LAW: THE RISING POWER OF THE AMERICAN DEAD 80
(2010) (“[A]s a practical matter, [generation-skipping trusts] were only available to those families wealthy
enough to keep their assets locked up in trust); Stewart E. Sterk, Trust Decanting: A Critical Perspective,
38 CArRDOZO L. REV. 1993, 1994 (2017) (“Poor people do not create trusts.”); see also Alison A. Tait, High-
Wealth Exceptionalism, 71 ALA. L. REV. 981, 995-1000 (2020) (describing how private trust companies en-
hance the wealth of high-net-worth families); Felix Chang, Asymmetries in the Generation and Transmission
of Wealth, 79 Oni1o St. L.J. 73, 74-75 (2018); Iris . Goodwin, How the Rich Stay Rich: Using a Family Trust
Company to Secure a Family Fortune, 40 SETON HALL L. REV. 467, 467-78 (2010); Carla Spivack, Beware the
Asset Protection Trust, 5 EUR. J. PROP. L. 1-26 (2016); Carla Spivack, Democracy and Trusts, 42 ACTEC L.J.
311,339 (2017); Kent Schenkel, Exposing the Hocus Pocus of Trusts, 45 AKRON L. REV. 63, 64 (2012).

124 Naomi R. Cahn, Dismantling the Trusts ¢ Estates Canon, 2019 Wis. L. Rev. 165 (2019).

125 Caitlin Henderson, Note, Heirs Property in Georgia: Common Issues, Current State of the Law, and
Further Solutions, 55 GA. L. REv. 875, 898 (2021) (discussing family land trusts as a way to remedy heirs
property).

126 David G. Shaftel, Twelfth ACTEC Comparison of the Domestic Asset Protection Trust Statutes (2019),
https://www.actec.org/assets/1/6/Shaftel-Comparison-of-the-Domestic- Asset-Protection-Trust-Statutes.
pdf?hssc=1.


https://www.actec.org/assets/1/6/Shaftel-Comparison-of-the-Domestic-Asset-Protection-Trust-Statutes.pdf?hssc=1
https://www.actec.org/assets/1/6/Shaftel-Comparison-of-the-Domestic-Asset-Protection-Trust-Statutes.pdf?hssc=1

THE RESTATEMENTS OF TRUSTS—REVISITED 171

vehicle, a self-settled spendthrift trust,!?” a Restatement (Fourth) will have to decide
how to address DAPTs and similar trusts'?® and the enhanced asset protection that
they offer. Related doctrines, such as trust “decanting,” directed trusts, and trust pro-
tectors, all of which together tend to increase wealth disparities, have also become
pivotal topics in the trust landscape,'? and it will be crucial for the Reporters to craft
appropriate provisions addressing these trust law developments.

Perhaps as an easier task for the future Reporters, there are a number of areas in
which a new Restatement could revise material based on the use of gendered lan-
guage and social constructs, especially around families. For example, by examining
and reimagining how gender and race manifest in the rules and illustrations, the
Reporters could use their expressive powers to show that diverse populations engage
with trusts.!3

B. Public Policy Concerns and New Trust Law Developments

Looking ahead and envisioning a Restatement (Fourth), there are multiple ways in
which the Reporters could build on the foundations laid out in previous versions,
amplifying and expanding the connections between trust regulation and public
policy. Even focusing solely on the specific public policy sections found in the pre-
vious Restatement—Section 62 in the First and Second, Section 29 in the Third—
there is ample room for expanding to recognize existing developments.

Consider “illegal” trust terms, such as the fraudulent transfer example given in
Restatement (Third). The rules on fraudulent transfer are one of the few tools that
govern transfers into trusts, and future Reporters might want to analyze how such
rules facilitate public policy goals related to tax collection, creditor rights, and family
support debts. This analysis would align with new and continuing developments in
trust law across the states, discussed in the previous section.!’! Similarly, with the
category of perpetuities, the Reporters should take into account new legislative ac-
tivity expanding perpetuities periods. Perpetuities violations have been considered a
public policy violation in all previous versions of the Restatement, but the Reporters
have never explicitly articulated the policy rationales that make the Rule Against
Perpetuities so fundamental. With almost a dozen states having fully abolished the

127 RESTATEMENT (THIRD) OF TRUSTS § 58 (2007).

128 See, e.g., 2022 Fla. Sess. Law Serv. Ch. 2022-101 (West) (authorizing spousal limited access trusts
(SLATSs) that provide substantial asset protection benefits to donor spouse).

129 See Sterk, supra note 123, at 2028-32 (describing social costs of decanting); see generally Tait, supra
note 123 (describing how high-wealth families use trust and financial rules to preserve their wealth).

130 See, e.g., E. Gary Spitko, The Expressive Function of Succession Law and the Merits of Non-Marital
Inclusion, 41 Ariz. L. REv. 1063, 1077-80 (1999) (describing expressive function of intestacy law); Lee-
ford Tritt, Technical Correction or Tectonic Shift: Competing Default Rule Theories Under the New Uniform
Probate Code, 61 ALA. L. REV. 273,294-95 (2010) (same).

131 For a sampling of commentary, see John K. Eason, Home from the Islands: Domestic Asset Protection
Trust Alternatives Impact Traditional Estate and Gift Tax Planning Considerations, 52 FLA. L. REV. 41, 53
(2000); Adam Hirsch, Fear Not the Asset Protection Trust, 27 CARDOZO L. REV. 2685 (2005-2006); Stewart
Sterk, Asset Protection Trusts: Trust Law’s Race to the Bottom, 85 CORNELL L. REV. 1035, 1048 (2000); Ritchie
W. Taylor, Domestic Asset Protection Trusts: The “Estate Planning Tool of the Decade” or a Charlatan?, 13
BYUJ. Pus. L. 163, 167 (2013).
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Rule Against Perpetuities!*? and even more having extended the perpetuities period
to anything from 365 to 1,000 years,!?> Reporters may be called upon, in order to cap-
ture these developments, to take a stance on how these developments sit with the tra-
ditional framing of perpetuities within the Restatements.!3*

Finally, Reporters for any future Restatement have the capacity to use the public
policy power to effectuate antidiscrimination norms. Previous Restatements have all
addressed within the public policy section the extent to which trusts or trust provi-
sions may place conditions on a beneficiary’s religious faith and practice.!* This con-
cern could provide the impetus for amplification around the topic of discriminatory
conditions within trusts. Recognizing that these kinds of public policy limits are the
only mechanism through which to address and combat discrimination in trusts and
trust provisions, the Reporters might include policy statements about other forms of
discrimination, such as by stating explicitly that trusts or trust provisions that place
conditions based on race, gender, age, ability, or ethnicity presumptively violate public
policy. The list might even include gender identity.'*® Developing this more expansive
framework in the public policy sections will not only move the Restatement toward a
more robust understanding of antidiscrimination but also will help address concerns,
stated elsewhere in this chapter, about the silence around the production of gender
and race within the Restatements.

C. Reconceptualizing Fiduciary Responsibilities

While the obligation of a trustee to act in the sole interest of the beneficiaries remains
firmly entrenched,!*” an example of the property rather than “contractarian” focus on

132 A growing number of states—at least seventeen—allow for self-settled DAPTs. Those states are
Alaska, Delaware, Hawaii, Michigan, Mississippi, Missouri, Nevada, New Hampshire, Ohio, Oklahoma,
Rhode Island, South Dakota, Tennessee, Utah, Virginia, West Virginia, and Wyoming.

133 Some states have repealed the rule against perpetuities (Alaska, Delaware, Idaho, Kentucky, New
Jersey, Pennsylvania, Rhode Island, and South Dakota). Other states have adopted longer fixed periods for
the rule against perpetuities, sometimes only for certain types of property, including Alabama, Arizona,
Colorado, Delaware (110 years for real property held in trust), Florida, Nevada, Tennessee, Utah, and
Washington. About a third of states have retained the rule against perpetuities but allow certain trusts to
continue without application of the rule (Arizona, District of Columbia, Hawaii, Illinois, Maine, Maryland,
Michigan, Missouri, Nebraska, New Hampshire, New Jersey, North Carolina, North Dakota, Ohio,
Oklahoma, Virginia, and Wyoming). Howard Zaritsky, The Rule Against Perpetuities, 50-State ACTEC
Survey, available at https://www.actec.org/assets/1/6/Zaritsky_RAP_Survey.pdf?hssc=1 (last visited Aug.
25,2022).

134 See Jesse Dukeminier & James Krier, The Rise of the Perpetual Trust, 50 UCLA L. Rev. 1303 (2002
2003); Mary Louise Fellows, Why the Generation-Skipping Transfer Tax Sparked Perpetual Trusts, 27
Carpozo L. Rev. 2511 (2005-2006); Max Schanzenbach & Robert Sitkoff, Perpetuities or Taxes—
Explaining the Rise of the Perpetual Trust, 27 CARDOzO L. REV. 2465 (2005-2006); Lawrence Waggoner,
Effectively Curbing the GST Exemption for Perpetual Trusts, 135(10) Tax NOTES (June 2012).

135 A trust provision is ordinarily invalid if its “enforcement would tend to restrain the religious freedom
of the beneficiary by offering a financial inducement to embrace or reject a particular faith or set of beliefs
concerning religion. Illustrative is a provision granting or terminating a beneficial interest only if the bene-
ficiary should adopt or abandon a particular religious faith” RESTATEMENT (THIRD) OF TRUSTS § 29 (2003).

136 See Bostock v. Clayton County, 140 S. Ct. 1731 (2020).

137 Langbein, supra note 120, at 943 (arguing that the sole interest test should be replaced by the best in-
terest test).
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fiduciary obligations, the development of ESG investing provides a distinct set of addi-
tional challenges to the meaning of “sole interest” and of “prudence.” If a beneficiary’s
sole interest is defined as maximizing financial returns, albeit through prudent
investing, then any attention to ESG investing might be seen as a distraction (at best)
or, as discussed earlier, as a potential violation of the duty of loyalty. Indeed, pres-
sure by beneficiaries or regulatory bodies to engage in ESG investing could be deemed
as violating the duty of loyalty in requiring a trustee to consider “collateral benefits
to third parties’!*® Alternative, less draconian views of compliance with the duty of
loyalty might make ESG considerations permissible under certain circumstances,'*
given that they are already becoming factors in other types of investment manage-
ment and so could become part of acting as a prudent investor would.!*? Perhaps ESG
considerations “should” be part of any investment analysis.'*! They might even be re-
quired, but only when such an investment strategy enhances the long-term value of a
company,'*? and can thus be viewed in the beneficiary’s sole interest.

Yet, despite the fact that these debates are heatedly taking place across investment
offices, the special demands of ESG investing have not yet been addressed by the
Restatement. A Restatement (Fourth) could do so, guided by the efforts of some states
to require trustees to consider beneficiaries’ interests in ESG investing as a modifica-
tion of the Prudent Investor Rule.!*} For example, in Delaware, the code states: “when
considering the needs of the beneficiaries, the fiduciary may take into account the
financial needs of the beneficiaries as well as the beneficiaries’ personal values, in-
cluding the beneficiaries’ desire to engage in sustainable investing strategies that align
with the beneficiaries’ social, environmental, governance or other values or beliefs of
the beneficiaries”!** Delaware also provides for the enforceability of a trust term that
directs a “sustainable or socially responsible investment strateg[y] ... with or without

138 Schanzenbach and Sitkoff distinguish between “risk-return ESG,” which focuses on improving re-
turns by using ESG metrics to improve return while minimizing risk (a fossil-fuel share company has stock
prices that are artificially inflated because of inadequate accounting for regulatory risks), and “collateral
benefits” ESG, which focuses on “providing a benefit to a third party or otherwise for moral or ethical
reasons.” Schanzenbach & Sitkoff, supra note 134, at 397-98. They agree with the Restatement approach
in which “collateral benefits ESG investing would ‘ordinarily’ violate the sole interest rule,” which does not
allow for the trustee to motivated by the trustee’s own views. Id. at 412.

139 “[I]n general, ESG investing is permissible for a trustee of a pension, charity, or trust subject to
American trust fiduciary law if: (1) the trustee reasonably concludes that the ESG investment program will
benefit the beneficiary directly by improving risk-adjusted return; and (2) the trustee’s exclusive motive for
adopting the ESG investment program is to obtain this direct benefit” Id. at 385-86.

140 Jane Gorham Ditelberg, Investing in and for the Future: ESG Investing for Trust Assets Under the
Prudent Investor Rule, 47 ACTEC L.J. 23,24 (2021)

41 Gary, supra note 113, at 799 (“As long as a strategy does not involve sacrificing financial returns, then
even if the duty of loyalty is defined as the duty to act solely in the financial interests of the beneficiaries, the
duty of loyalty is not compromised by a direction to invest using a strategy that incorporates ESG criteria”).

142 “[W]e argue that the fiduciary duty (of loyalty) should be extended and declared publicly by our pol-
icymakers to require that institutional investors take equality factors into account” Anat Alon-Beck et al.,
No More Old Boys’ Club: Institutional Investors’ Fiduciary Duty to Advance Board Gender Diversity, 55 U.C.
Davis L. REv. 445, 481 (2021) (advocating such a duty for institutional investors). “We believe that this sug-
gested extension is consistent with a director’s fiduciary duties, as long as the decision positively contributes
to the financial growth and overall long-term value creation of the company”” Id. at 484.

143 Ditelberg, supra note 140, at 25.

144 DEeL. CODE ANN. TIT. 12, § 3302(a) (2018)(emphasis is new language); Ditelberg, supra note 140, at
25 (noting that Georgia adopts a similar approach); see also Schanzenbach & Sitkoff, supra note 134, at 387
(nothing that Delaware was the first state to address ESG considerations in its trust code).
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regard to investment performance”;!*° it allows a trustee to consider an investment

that “sacrifices returns to achieve a benefit for a third party or for moral or ethical
reasons.’1*® Again, in order to better reflect what is happening within trust companies
and what is being discussed among trustees, a Fourth Restatement will want to recog-
nize these developments and fold them into new discussions.

V. Conclusion

The Restatements of Trusts have achieved the goals set forth in the ALIs 1923
Certificate of Incorporation: “to promote the clarification and simplification of the
law and its better adaptation to social needs, to secure the better administration of
justice, and to encourage and carry on scholarly and scientific legal work”'4” The
Restatements of Trusts helped to institutionalize a relatively new field of law.!4®

Today, while the core elements of trust law are reflected in the Restatement (Third)
and the widely adopted UTC, broader questions about the role of trusts are becoming
more important in an era of increasing social and economic inequality. On the one
hand, Norman Dacey’s popularization of the revocable trust,'*® the development of
“Totten trusts,’'>® and the growing use of trusts in planning for incapacity show the
increasing potential reach of trusts as mechanisms for making trusts available to a
broader group of people. On the other hand, dynasty trusts and domestic asset pro-
tection trusts show the ongoing role of trusts in sheltering wealth, conditions attached
to trusts and trust provisions demonstrate the continuing challenge of combatting
discrimination, and questions around ESG investing reveal new opportunities to
consider the good of multiple stakeholders. The role of trusts in fostering economic
inequality may not be an issue that should be addressed in a Restatement, but it is
certainly a fundamental question raised by the Restatements clarification of the law.

145 DEL. CODE ANN. TIT. 12, § 3303(a)(4).

146 Schanzenbach & Sitkoff, supra note 134, at 418.

147 AMERICAN LAW INSTITUTE, CAPTURING THE VOICE OF THE AMERICAN LAW INSTITUTE: A
HANDBOOK FOR ALI REPORTERS AND THOSE WHO REVIEW THEIR WORK 1 (rev. ed. 2015) (quoting orig-
inal Certificate).

148 See Scott, supra note 31, at 60 (Harvard first offered trusts as a course in 1882).

149 See John H. Langbein, The Nonprobate Revolution and the Future of the Law of Succession, 97 HARV.
L. REV. 1108, 1113 (1984).

150 Id



8
Torts in the American Law Institute

John C.P. Goldberg"

I. Introduction

From its inception, the American Law Institute (ALI) has devoted much attention
to tort law. This attention has come in different forms or modes. I label these, re-
spectively: “ALI in the Mode of Appellate Court,” “ALI in the Mode of Law Reform
Commission,” and “ALI in the Mode of Think Tank.”

The members of this trio can be placed along a spectrum of ambitiousness with re-
spect to law reform. None is unambitious. But Appellate Court Mode is more tethered
to doctrine, while Think Tank Mode is largely untethered. Law Reform Commission
Mode lies in between.

One might suppose that the promise of the ALI—which enables leading academics,
in consultation with representatives of the bench and bar, to undertake long-term,
large-scale research projects—resides in work at the more ambitious end of this spec-
trum. However, based on an admittedly impressionistic survey, I will suggest that,
in the domain of tort law, the ALI has had important successes when proceeding in
Appellate Court Mode, and that it has courted trouble when operating in the other
modes.!

II. ALI in the Mode of Appellate Court

It is not easy to pin down what it means to “restate” the law. In fact, “restatement”
probably has meant different things at different times in the ALT’s history.? However,

" Carter Professor of General Jurisprudence, Harvard Law School. As an Associate Reporter for the
Fourth Property Restatement, I am among those responsible for drafting provisions on property torts that
are slated to appear in that Restatement and the Third Torts Restatement. Having experienced the work in-
volved, T hope that what follows, even when critical, conveys my admiration for all those who have served as
Reporters. And I acknowledge that one who bears petards may find himself hoisted by them.

Thanks to Ken Abraham, Jonathan Cardi, Deborah DeMott, Kim Ferzan, Andrew Gold, Bob Gordon,
Mike Green, Leslie Kendrick, Carol Lee, Linda McClain, Tom Merrill, Doug NeJaime, Tony Sebok, David
Seipp, Rob Sitkoff, Henry Smith, Guy Struve, Brad Wendell, Ted White, and Ben Zipursky for very helpful
comments, and to Riva Yeo for excellent research assistance. Remaining errors are mine.

! Because of space limitations, my survey omits discussion of some relatively well-known episodes. One
of these—the adoption of the Second Restatement’s public nuisance provisions—is mentioned elsewhere
in this volume. See Kenneth S. Abraham & G. Edward White, The Work of the American Law Institute in
Historical Context, in this volume]. Whether the pattern I purport to find generalizes to the ALI's engage-
ment with other areas of law is beyond the scope of this project.

2 See generally Deborah A. DeMott, Restating the Law in the Shadow of Codes: The ALI in Its Formative
Era, in this volume (identifying the distinctive assumptions underlying the initial Restatement projects).

John C.P. Goldberg, Torts in the American Law Institute In: The American Law Institute. Edited by: Andrew S. Gold and Robert
W. Gordon, Oxford University Press. © Oxford University Press 2023. DOI: 10.1093/0s0/9780197685341.003.0009
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at least since the second round of Restatements, the term has invoked a “construc-
tivist” form of legal analysis. Reporters and their Advisers start with the content, cat-
egories, and concepts of decisional law, then seek to untangle confusions, iron out
inconsistencies, and update outmoded doctrines. Because modifications are inevi-
table and desirable, because of conflicts among and ambiguities within judicial deci-
sions, and because of the need to adjust legal rules to reflect changing conditions and
norms, mere case-counting or taxonomy cannot suffice. Yet if all goes well, the anal-
ysis remains tethered to extant law rather than freestanding—it is a reconstruction.

As even this minimalist sketch indicates, restatement-as-reconstruction assumes
a position in jurisprudence. For example, it requires a rejection of the vulgar Legal
Realist claim that application of common law involves an unmediated reaction be-
tween the particular facts of individual cases and the interpreter’s psychological
makeup or policy commitments. Interpretation-as-reconstruction also stands apart
from the later Ronald Dworkin’s strongly moralistic account.> While the Reporters
for the ALI’s torts projects have undoubtedly kept an eye on moral principles and sen-
timents as they have gone about their work, I doubt they have understood their task
to be that of producing the morally best version of tort law (whatever that might be).

This is not the occasion for a defense of reconstructive methodology. Instead, it will
suffice to point to the long-standing practice of common law adjudication as evidence
of the viability of a middle path between vulgar Realism and strong moralism.* At
least among Anglo-American lawyers, it is standard to suppose that the best versions
of common law adjudication aspire to articulate concepts and doctrines clearly and
accurately, and to place them appropriately within a complex and (one hopes) mostly
coherent web.”

Of course the ALI is not literally a court. Nonetheless, it sometimes operates like a
court, an aspiration stated in one of its internal guidance documents:

A Restatement ... assumes the perspective of a common-law court, attentive to and
respectful of precedent, but not bound by precedent that is inappropriate or incon-
sistent with the law as a whole. Faced with such a precedent, a ... Reporter is not
compelled to adhere to what Herbert Wechsler called “a preponderating balance of
authority” but is instead expected to propose the better rule and the rationale for
choosing it. A significant contribution of the Restatements has also been anticipation
of the direction in which the law is tending and expression of that development in a
manner consistent with previously established principles.®

3 RoNALD DWORKIN, Law’s EMPIRE 240-58 (1986).

4 See JouN C.P. GOLDBERG & BENJAMIN C. ZIPURSKY, RECOGNIZING WRONGS 232-59 (2020) (sketching
a constructivist approach to the adjudication of tort cases). This is not to deny—though it is to decline to
credit—long-standing expressions of skepticism about courts” use of common law reasoning. For a recent
and influential iteration, see ANTONIN SCALIA: A MATTER OF INTERPRETATION 3-9 (new ed. 1997). It is
perhaps no accident that Justice Scalia would later provide an ofthand disparagement of one Restatement
that has come to serve as something of a rallying cry for lawyers and judges anxious to find reasons to ignore
them. Kansas v. Nebraska, 574 U.S. 445, 475-76 (2015) (Scalia, J. concurring in part and dissenting in part).

5 See generally Andrew S. Gold & Henry E. Smith, Restatements in the Common Law, in this volume (ex-
plaining the importance of systematicity to common-law reasoning).

% AMERICAN LAW INSTITUTE, STYLE MANUAL, at 5 [hereinafter STYLE MANUAL].
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In sum, by design, there is a strong resemblance between how our best appellate
courts, operating in the synthetic manner of a Benjamin Cardozo, decide common
law cases and the processes that, ideally, are to be followed by Restatement Reporters
and Advisers.” Both gather the relevant legal materials, consider actual and hypothet-
ical cases, and attempt to organize them in a way that is coherent and pragmatically
workable. Neither has the “competence ... or authority to make major innovations in
matters of public policy”®

A skeptic of the analogy on offer will have no trouble identifying differences be-
tween ALI Reporters and appellate judges. In deciding individual cases, judges prob-
ably are at liberty to pursue a more localized coherence: coherence, say, within a
corner of contract or property law. Reporters, by contrast, must aim for coherence
across entire areas of law and perhaps across several areas (such as contract, property,
restitution, and tort). Reporters also are not bound in the same ways as courts are by
legal rules of stare decisis. However, these differences are matters of degree, not kind.

In principle, courts should be mindful of how a decision in a particular case sits
within the larger body of law of which it is a part, and whether it runs afoul of rules
or principles found in adjacent bodies of law.® Moreover, Reporters operate under an
institutional counterpart to the legal rule of stare decisis—they must work with extant
case law, and (at least in an other-things-equal sense) must attend to relevant prior
Restatements. They also frequently benefit from previous Restatements and judicial
decisions applying the provisions of those Restatements, as well as an extensive pro-
cess of commentary and critique from ALI members with substantial practice-based
and academic expertise.!? For these reasons, the notion of the torts Restatements, or
portions of them, operating in the manner of appellate decisions seems apt.

The following four provisions, some of which have been revised across multiple
Restatements, attest to the value of the appellate-court approach just outlined. Some
have involved primarily consolidation and clarification, others greater innovation.
Even the latter, I would suggest, are instances of the ALI fashioning legal content as
does an appellate court—their success owes more than a little to their having been
crafted to fit within the overall architecture of tort law.

A. Negligence Per Se

Although the doctrine of negligence per se is well settled, its legitimacy and contours
were being debated at the time the first Restatement of Torts was published. Dean

7 Here I reject the contention of Grant Gilmore and others that Cardozo was a closeted Realist. John
C.P. Goldberg, Book Review: The Life of the Law, 51 STANEORD L. REV. 1419 (1999); John C.P. Goldberg,
Note: Community and the Common Law Judge: Reconstructing Cardozo’s Theoretical Writings, 65 N.Y.U.
L. Rev. 1324 (1990); ¢f. Gold & Smith, supra note 5.

8 STYLE MANUAL, supra note 6, at 6.

® For example, as noted later, some courts have recognized claims by disappointed heirs on terms that
have generated problematic conflicts between the law of tort and the law of restitution. See infra text accom-
panying notes 69-74.

10 When operating well, the ALI’s exhaustive production process can provide Reporters with better in-
formed and more constructive feedback than an appellate court judge typically stands to receive from ap-
pellate counsel, amici, and colleagues.
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Thayer had published a defense of the doctrine in 1914.! Six years later, Cardozo
offered a characteristically forceful articulation.!? As he explained, when a legislature
sets a standard of conduct that specifies the care that certain actors owe to members of
a class of potential victims, letting jurors substitute their own standard would be akin
to allowing them to play the role of a monarch who enjoys a “dispensing power” to
waive, at her pleasure, generally applicable legislative requirements.

Not all were persuaded. Georgetown Professor Charles Lowndes published a 1932
article arguing that, in negligence cases, it is exclusively the province of the jury to
determine whether a defendant has failed to act prudently.!® On this basis, he main-
tained that both less and more should be made of statutory violations than is done
under negligence per se doctrine. On his view, evidence that the defendant committed
a statutory offense should be merely probative (not dispositive) of whether the de-
fendant acted negligently. Yet a negligence plaintiff should be allowed to offer evidence
of any such offence by the defendant. The latter contention was a pointed rejection of
the idea—associated at the time with Gorris v. Scott—that a statutory standard should
control the breach issue in a negligence case only if the statute was enacted to protect
persons such as the plaintiff (the protected-class condition) from an incident of the
sort in which the plaintiff was injured (the covered-scenario condition).'* Although
more open than Lowndes to the use of negligence per se, Clarence Morris joined him
in criticizing both the protected-class and covered-scenario conditions.'

Assuming that criticisms of this sort were being voiced a few years earlier, they
did not dissuade Reporter Francis Bohlen from including Section 286 in the First
Restatement. It provides:

The violation of a legislative enactment by doing a prohibited act, or by failing to do a

required act, makes the actor liable for an invasion of an interest of another if:

(a) the intent of the enactment is exclusively or in part to protect an interest of the
other as an individual; and

(b) the interest invaded is one which the enactment is intended to protect; and,

(c) where the enactment is intended to protect an interest from a particular hazard,
the invasion of the interests results from that hazard; and,

(d) the violation is a legal cause of the invasion, and the other has not so conducted
himself as to disable himself from maintaining an action.!®

11 Ezra Ripley Thayer, Public Wrong and Private Action, 27 HARV. L. REV. 317 (1914).

12 Martin v. Herzog, 126 N.E. 814 (N.Y. 1920).

13 Charles L.B. Lowndes, Civil Liability Created by Criminal Legislation, 16 MINN. L. REV. 361 (1932).

4 1d. at 375-76 (discussing Gorris v. Scott, 9 L.R. Ex. 125 (1874)). Gorris held that a shipowner’s violation
of a statutory requirement to keep sheep in pens, which was enacted to prevent the spread of disease, could
not be invoked to establish the shipowner’s negligent failure to prevent them from being washed overboard
in a storm. Lowndes maintained that the significance of any statutory violation for a negligence case is its
demonstration of the defendant’s culpability, which the jury was entitled to consider irrespective of whether
the protected-class and covered-scenario conditions were met.

15 Clarence Morris, The Relation of Criminal Statutes to Tort Liability, 46 HArv. L. REV. 453 (1933). Morris
regarded these aspects of the doctrine as artificial because he thought it unlikely that legislators thought
about which classes of person a statute was intended to protect or what sorts of injuries they were being pro-
tected against. Id. at 475-77.

16 RESTATEMENT OF TORTS § 286 (1934). A draft of this provision seems first to have appeared as Section
176. RESTATEMENT OF TORTS § 176, at 64-65 (Tent. Draft No. 4, Apr. 6, 1929). It was presented to the
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Section 286’s use of the phrase “makes the actor liable” indicates its endorsement of
negligence per se. Its requirement that the statute be for the protection of an interest
that is alleged by the plaintiff to have been invaded—presumably, in most cases, the
interest in freedom from bodily harm—further clarifies that the doctrine applies
only for some statutes, that is, those enacted to protect individuals from certain kinds
of injuries at the hands of others. Finally, in Section 286(c), Bohlen appears to have
adopted a compromise position on the Gorris issue: whether the protected-class and
covered-scenario conditions would limit the application of the doctrine would de-
pend on how best to interpret the statute the defendant was alleged to have violated.!”

Subsequent Restatements have reaffirmed and improved on Bohlen’s initial for-
mulation.!® Section 286 in the Second Restatement, drafted by William Prosser, ap-
propriately adopts a more stringent position than Bohlen’ in stating that a statutory
violation can serve as the basis for a negligence per se jury instruction only if the court
finds that the purpose of the statute is:

(a) to protect a class of persons which included the one whose interest is in-
vaded, and

(b) to protect the particular interest which is invaded, and

(c) toprotect that interest against the kind of harm which has resulted, and

(d) to protect that interest against the particular hazard from which the harm
results.'?

This rendition identifies the protected-class and covered-scenario conditions as
necessary for the issuance of an instruction to the jury that it must find a breach of
the duty of care if it finds that the defendant’s conduct amounted to an (unexcused)
statutory violation. Less helpful, however, are Section 286’s superfluous subsections
(b) and (c). Section 14 of the Physical and Emotional Harm provisions of the Third
Torts Restatement, drafted by Gary Schwartz, thus made further improvements by
eliminating them:

An actor is negligent if, without excuse, the actor violates a statute that is designed
to protect against the type of accident the actor’s conduct causes, and if the accident
victim is with the class of persons the statute is designed to protect.?’

membership that same year. 7 AMERICAN LAW INSTITUTE, PROCEEDINGS OF ANNUAL MEETING 174-76
(May 9, 1929).

17 See id. § 286(c) cmts. e & h.

18 One need not share Leon Green's view that a torts Restatement ought to organize the law around its ap-
plication to particular industries or activities to accept his criticisms of the First Restatement’s organization
and its deployment of overly elaborate or otherwise inartfully drafted provisions. Leon Green, The Torts
Restatement, 29 ILL. L. REV. 582, 585-88, 591-96 (1935). At the same time, it is important to acknowledge,
as Green did, the immensity of the challenge that Bohlen faced in starting the project from scratch. Id. at
607 n.33.

19 RESTATEMENT (SECOND) OF TORTS § 286 (1965).

20 RESTATEMENT (THIRD) OF TORTS: LIABILITY FOR PHYSICAL AND EMOTIONAL HARM § 14 (2010).
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Section 14 is particularly effective because it specifies the conditions for the application
of the negligence per se doctrine so as to render it consonant with the analytically rela-
tional nature of the wrong of legal negligence (and all other torts). Negligence consists of
an actor proximately causing injury to another by acting imprudently toward the other.
The legal duty not to injure another through carelessness is relational in structure: it is a
duty owed to persons such as the victim. It is also a qualified duty—one that does not re-
quire the actor to avoid injuring, full stop, nor even to avoid injuring by careless conduct.
Rather, it is a duty to avoid injuring the victim through carelessness toward the victim
that ripens into an injury of the sort that rendered the conduct careless. Thus, to be apt for
use in determining whether negligence has been committed, a statute’s standard of con-
duct must be tort-like (relational) in its structure: it must identify a duty owed by persons
such as the defendant to avoid injuring persons such as the plaintiff through the right sort
of injury-producing scenario. In this sense, Section 14 meshes elegantly with the general
contours of tort law.

B. Rescue Doctrine

Another success story from the torts Restatements consists of Reporter William Prosser’s
introduction of Section 314A in the Second Restatement. Section 314, which of course
immediately precedes it, contains what is commonly (if misleadingly) described as negli-
gence law’s “no-duty-to-rescue” rule. That section states: “The fact that the actor realizes
or should realize that action on his part is necessary for another’s aid or protection does
not of itself impose upon him a duty to take such action?! Section 314A then qualifies
this “rule” by identifying “Special Relations” that generate affirmative duties to protect or
rescue.”? Among these are the duty of a common carrier to provide first aid to a passenger
who it knows or has reason to know is ill or injured, and similar duties running between
innkeeper and guests, employer and employees, and a business open to the public and
invitees on the business’s premises.

Several features of Section 314A are worth highlighting. First, it nicely corrects for
a deficiency in the first torts Restatement’s treatment of affirmative duties. The first
Restatement contains no counterpart to Section 314A, and instead moved directly
from Section 314’s “no-duty” rule to Sections 315-320. Each of the latter black-letter
provisions identifies instances in which an actor’s relation to a third-party actor (for
example, the relation of a parent to a minor child) generates a duty of care to potential
victims of the third-party’s misfeasance. Thus, in all of the affirmative-duty scenarios
covered by these provisions, liability still requires misfeasance—the wrongful injuring
of plaintift by the third-party—with the question in most of these cases being whether
the defendant, along with the third party, can be held responsible. Missing from this
presentation is 314A’s crucial observation that there can be negligence liability for
genuine nonfeasance—that there are duties to protect or rescue that arise in certain

21 RESTATEMENT (SECOND) OF TORTS § 314 (1965).
2 1d.§ 314A.
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situations that have nothing to do with a duty to prevent a third party from injuring
another.?®

More fundamentally, the Second Restatement’s immediate juxtaposition of Section
314’s negative proposition with Section 314A’ recognition of affirmative duties help-
fully wards oft a familiar but misleading understanding of this aspect of negligence
law—one that instructors often understandably exploit in their torts classes for ped-
agogic effect. Consider in this regard the following alternative descriptions of negli-
gence law’s treatment of affirmative duties:

1. Negligence law contains a general rule of no duty to rescue. Thus, even if a
person encounters a stranger who is in dire need, and even if that person can
easily and safely provide help, he or she is at liberty callously to watch the other
person suffer or even die. However, there are exceptions when the defendant
and the plaintiff are in a certain kind of special relationship, as in the case of
parents who are obligated to take steps to rescue their minor children.

2. Negligence law contains a general rule stating that a person does not incur a
duty to take steps to protect or rescue another just because well positioned to do
so. Thus, an actor who happens to come upon a stranger in need of assistance is
not legally obligated to emulate the Good Samaritan. In part because of worries
about their ability to draw lines between rescues that are easy and rescues that
are not easy, courts maintain that they are prepared to apply this rule even to
cases in which the actor’s failure to provide assistance is atrocious. However, it
doesn’t take a lot beyond the ability to provide aid to generate a legal duty to aid.
If a plane or train passenger succumbs to illness while in transit, the carrier is
legally obligated to provide first aid. Likewise, if a customer faints while on the
premises of a business, it is legally obligated to provide assistance, and is sub-
ject to liability for any aggravation of the customer’s injuries resulting from its
failure.

The difference between these two descriptions is not night-and-day. But it is also
not trivial. The former depicts negligence law as affirmatively embracing the mor-
ally callous baseline rule that there is no duty to rescue, then begrudgingly recog-
nizing affirmative duties for persons in a limited set of normatively “thick” special
relationships. The latter does not recognize a rule of no-duty to rescue—it instead
more modestly observes that the presence of certain conditions is insufficient to gen-
erate such a duty. It then explains that there are times when not much is required be-
yond the ability to rescue to generate a duty to rescue. The issue under Section 314A is
the terms on which the defendant and plaintiff interact or transact with one another
on a given occasion, not whether they enjoy an ongoing relationship. (Think here of
the store employee who is obligated to provide first aid to a stricken shopper.) The first
description of this corner of negligence law invites the traditional characterization
and condemnation of tort law as committed to starkly libertarian and atomistic no-
tions of “every man for himself” The second, while hardly immunizing negligence law

2 Sections 321-325 cover affirmative duties based on the defendant’s having placed the plaintiff in peril
or having voluntarily undertaken to assist the plaintiff.
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from criticism, offers a more palatable account. The addition of Section 314A to the
Second Restatement—accurately, in my view—moves the presentation of negligence
law closer to the second depiction.?*

One final point about Section 314A is worth mentioning. In the ALI meeting at
which it was discussed, Prosser was quite candid with his audience that the section’s
recognition, in particular, of a duty owed by businesses to invitees was on the doc-
trinal frontier. He conceded that there were few decisions directly on point, and only
one in which a state high court had ruled for the plaintiff.>> He defended it nonethe-
less, observing that there were no rulings denying the existence of such a duty, and that
this application of the special-relations rule was principled, in that businesses open to
the public were situated in relation to their on-premises customers comparably to the
way in which innkeepers are situated to their guests and carriers to their passengers
(both a type of interaction or relation for which a duty to assist was well established).
The ensuing discussion among ALI members offered interesting reflections on what
it means to “restate” the common law of torts when there is little authority directly on
point.?® For his part, Prosser aptly conveyed the sense that restating the law includes
making judgments about the direction the law is heading in light of the principles em-
bedded in it, and hence that an extension of the law from within the law’s own vocab-
ulary and framework can legitimately count as “restating” it. As with the articulation
of the requirements for negligence per se, here the relevant Restatement provisions
reflect an interpretation of cases from within a holistic account of tort law that takes
account of its embedded principles and its connections to prevailing social mores.
That they do so has presumably helped to ensure their general acceptance by courts.

C. Intentional Infliction of Emotional Distress and Privacy Torts

In contrast to his treatment of negligence per se (discussed earlier), Bohlen’s decision
to rely on elaborate catalogs of “interests” to provide an overarching framework for
the First Restatement was arguably more external imposition than reconstruction.?’”
Perhaps unsurprisingly, it caused some problems that later Reporters, operating in the
mode of an appellate court, would have to address.

24 The Third Torts Restatement arguably takes a slight step backward in identifying in tort law a “prin-
ciple” and “rule” of no duty to rescue that is subject to isolated exceptions. RESTATEMENT (THIRD) OF
ToRrTS: LIABILITY FOR PHYSICAL AND EMOTIONAL HARM § 37 cmt. b (2010).

%5 AMERICAN LAW INSTITUTE, 37 PROCEEDINGS OF ANNUAL MEETING 159, 175 (May 19, 1960) (dis-
cussing L.S. Ayres Co. v. Hicks, 40 N.E. 2d 334 (Ind. 1942)). Prosser further acknowledged that even Ayres
could be interpreted to have rested its holding on an alternative ground. Id.

26 Id. at 175-90.

%7 See KENNETH S. ABRAHAM & G. EDWARD WHITE, TORT LAW AND THE CONSTRUCTION OF SOCIAL
CHANGE 76-81 (2022) (discussing how interest analysis figured prominently in Bohlen’ initial work on
the Restatement, then faded in importance as the work proceeded); Michael D. Green, Professor Francis
Hermann Bohlen, in SCHOLARS OF TorT Law 133, 135-36 (James Goudkamp & Donal Nolan eds., 2019)
(discussing the novelty of Bohlen’s organizational scheme). For some purposes, there is value in grouping
the recognized torts around certain interests or aspects of human well-being. Such an undertaking seems
less promising as an organizing framework for a treatise written for judges who analyze cases on a wrong-
by-wrong basis. It is thus no surprise that Bohlen’s catalog of interests has played little role in subsequent
Restatements and are rarely discussed by court decisions invoking the Torts Restatements.



TORTS IN THE AMERICAN LAW INSTITUTE 183

In first presenting his plans for the torts Restatement to the ALI membership,
Bohlen explained that, for practical reasons, he would “begin with the more primitive
forms of interest, invasions of which were first redressed by the action of Trespass,
the wrongs which are usually called assault and battery and false imprisonment.”* In
contrast, to the burgeoning and harder-to-corral field of accident law, intentional tort
law was, according to Bohlen, settled, self-contained, and more than a little backward:

The various interests which those wrongs offended were, on the whole, interests
which were very dear to primitive men, interests of personal dignity rather than in
material things. A savage man is dignified, he values his dignity, perhaps not more
than we should, but more than we do. Those wrongs which affect those interests con-
cern interests which have less value to us today than they had originally.?’

In short, intentional tort law was a good place to start because it could be “compared

to the withered branches of a tree. One is fond of the tree and likes its shape and leaves

the dead limbs there, but they do not bear new branches, new leaves, or fruit”3°

Twenty-three years later, Reporter Laurence Eldredge presented to the ALI a set
of proposed amendments demonstrating that Bohlen’s pronouncement of the death
of intentional tort law was not true to the cases.’! Indeed, Eldredge had to explain
that Bohlen’s project had twice gone astray in its very first provision. Comment a to
Section 1 had stated that the interest in “emotional tranquility” receives little or no
protection in tort law.>*> Comment e to the same section had said something similar
about the interest in privacy.’® Even before 1947, both statements were indefensible
interpretations of doctrine. As Eldredge noted, a provision at the back end of the First
Restatement—Section 867—which had been approved by the ALI in 1939, stated that
liability would attach for certain privacy invasions.**And among the sections now in
need of amendment was Section 46, which, as originally adopted in 1934, had stated
a blanket rule of no liability for pure emotional distress.’® Thus Eldredge unveiled a

28 AMERICAN LAW INSTITUTE, 2 PROCEEDINGS OF ANNUAL MEETING 73 (Feb. 23, 1924).

2 Id. at 74.

30 Id. Within a year, Cardozo, who served as an Adviser for the Torts Restatement, was commenting
that the law of battery, assault and false imprisonment had proven richer and more complicated than he
and others working on the project had expected. Benjamin N. Cardozo, Law and Literature, in SELECTED
WRITINGS OF BENJAMIN NATHAN CARDOZO 401-02 (Margaret Hall ed., 1947).

31 KEEPING THE RESTATEMENT UP-To-DATE: TORTs 12-13 (June 1947).

32 RESTATEMENT OF TORTS § 1 cmt. a (1934).

3 Id.§1cmt.e

3% Id. § 867 cmt. d. The section’s Black Letter does not include an intent element: liability is predicated on
“unreasonably and seriously interfer[ing] with another’s interest in not having his affairs known to others
or his likeness exhibited to the public” Id. § 867. However, it is clear from commentary and illustrations
that the section primarily, if not exclusively, contemplated liability for intentional rather than accidental
disclosures.

35 Id. § 46. Section 46 recognized two exceptions: suits for assault that amounted to claims for distress
over having been threatened with imminent physical harm (arguably not a necessary exception given that
assaults involve the violation of the plaintiff’s right to be free of such threats irrespective of whether they are
distress-inducing) and claims by passengers subjected to insulting conduct by employees of common car-
riers. The content of Section 46 was presented to the ALIs membership as Sections 45A-45C of Proposed
Final Draft No. 1 at its 1934 Meeting. See AMERICAN LAW INSTITUTE, 11 AMERICAN LAW INSTITUTE
PROCEEDINGS 478-79 (June 30, 1934) (transcript of proceedings of May 11, 1934).
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new Section 46, which recognized the tort of intentional infliction of severe emotional
distress.*® Bohlen (along with Oliver Wendell Holmes Jr. and others of his genera-
tion) had gone wrong in supposing that modernity was marked by the transition from
homo dignitas to homo materialis.

Scholarly work by Eldredge and others, which had located intentional infliction of
emotional distress (IIED) within the interstices of decisions nominally applying the
law of battery, defamation, and other torts, has long been taken to exemplify a way in
which the common law’s reconstructive method permits and indeed encourages an
incremental, synthetic form of innovation.’” And indeed their analyses advanced the
work of the courts in a manner similar to the way in which Cardozo in MacPherson v.
Buick had rationalized and advanced prior decisional law that had specified the scope
of manufacturer negligence liability for injuries caused by products.’® Notably, there
appears to have been little pushback against the recognition of IIED. And even though
courts have tended to be cautious in applying this tort, especially when it seems to
threaten free speech rights,?® there does not appear to be significant sentiment sug-
gesting that its recognition was a wrong turn.

Much the same can I think be said about the Second Restatement’s treatment of pri-
vacy. In identifying four distinct privacy torts, Prosser of course famously elaborated
upon Section 867 of the First Restatement.*? Since then, the courts have wrestled with
the extent to which evolving conceptions of free speech preclude liability for giving
publicity to private facts, and have come to different conclusions about whether to
recognize the false light tort.*! Others have argued that Prosser’s collection of privacy
torts fails to cover important forms of wrongful privacy invasion.*? These qualifica-
tions notwithstanding, there seems to be widespread acceptance of Eldredge’s 1947
contention that invasions of privacy have a comfortable spot in the stable of modern
torts. And in this sense the First and Second Restatements can be adjudged successful
for having rightly rejected Bohlen’s initial supposition that accident law is where the
action is in modern tort law.

36 RESTATEMENT OF TORTS, Supplement § 46 (1948).

37 Eldredge appended to the text of the proposed new Section 46 citations to supporting case law, as
well as articles by himself, Herbert Goodrich, Calvert Magruder, and William Prosser. KEEPING THE
RESTATEMENT UP-TO-DATE: TORTS, supra note 31, at 12-13.

3 111 N.E. 1050 (N.Y. 1916); see John C.P. Goldberg & Benjamin C. Zipursky, The Myths of MacPherson,
9J. TorT Law 91, 104-12 (2016) (explaining the ways in which MacPherson was an accretive decision).

3 Snyder v. Phelps, 562 U.S. 443 (2011); Hustler Magazine v. Falwell, 485 U.S. 46 (1988).

40 William L. Prosser, Privacy, 48 CaL. L. Rev. 383 (1960); RESTATEMENT (SECOND) OF TORTS § 652A
(1977).

4l Compare Godbehere v. Phoenix Newspapers, Inc., 783 P.2d 781, 788-89 (Ariz. 1989) (recognizing false
light and noting that “additional protection for free speech comes from the principle that protection for
privacy interests generally applies only to private matters”), with Lake v. Wal-Mart Stores, Inc., 582 N.W.2d
231, 235-36 (Minn. 1998) (declining to recognize false light, citing concerns that it “inhibits free speech”).

42 See, e.g., Neil M. Richards & Daniel ]. Solove, Prosser’s Privacy Law: A Mixed Legacy, 98 CAL. L. REV.
1887 (2010) (stating that although Prosser “certainly gave tort privacy an order and legitimacy that it had
previously lacked, he also stunted its development in ways that limited its ability to adapt to the problems
of the Information Age”); Robert M. Connallon, An Integrative Alternative for America’s Privacy Torts, 38
GoLDEN GATE U.L. REV. 71, 74 (2007) (arguing that Prosser’s four-tort structure has “had the practical
effect [of] limiting privacy-tort protections to acts that fall within the parameters established by the four
torts, and excluding those that fall outside that structure”).
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D. Defect-Based Liability for Product-Related Injuries

Probably no torts-related Restatement provision has received more attention than
Section 402A of the Second Restatement, which recognizes liability for injuries caused
by defective products irrespective of negligence and without regard to warranty.*’
While often held out as a paradigmatic illustration of an aggressively revisionary
Restatement provision—and hence one that, in the terms of my typology, might ex-
emplify the ALI acting the mode of a law reform commission—my inclination is to
treat it as an instance of the ALI acting in the mode of appellate court. Obviously, the
proper characterization depends on an understanding of Section 402A’ relation to
the case law of the time, properly interpreted. Here, I an offer an account that falls be-
tween the two extremes famously offered by George Priest in successive articles.

Initially, Priest presented Section 402A as the imposition on an unsuspecting legal
world of a radical reimagining of tort law as “enterprise liability”** On this rendering,
the provision, though drafted by Prosser, was the brainchild of Friedrich Kessler and
Fleming James, who had argued that negligence law’s dominance in the domain of
accidents should give way to a broad regime of strict liability as a second-best form of
insurance coverage for certain accident victims. Prosser’s role, on this account, was to
put enough of a doctrinal veneer on Kessler’s and James’s revolutionary agenda to get
it through the ALI According to Priest, the revolutionaries succeeded—so much so
that, by the late 1970s, products liability law had ceased to be genuine tort law (that is,
law for the redress of legal wrongs) and was instead operating as an ersatz compensa-
tion scheme.

Four years later, responding to criticism from Gary Schwartz, Priest offered a very
different narrative.*> He conceded that his initial thesis had hinged on a highly im-
probable claim: namely, that the doctrinally oriented, theory-skeptical, politically
above-it-all Prosser had done the bidding of high-theory, programmatic reformers.*
Section 402A, as now described by Priest, was not a Trojan Horse but an ordinary farm
animal: it aimed mainly to clear away technical rules of warranty law that had some-
times defeated meritorious claims for injuries caused by adulterated foods and other
products with “manufacturing defects”” On this rendering, the provision was never
meant to endorse strict liability for what today are called “design defects”—those were
to be handled by negligence law. With Section 402A now recast as a modest bit of
doctrinal housecleaning, Priest could readily explain why Prosser and the ALI had
adopted it. In turn, he recharacterized what he took to be the disastrous expansion
of products liability in the 1970s as a hijacking rather than the realization of its aspir-
ations. Prosser and the ALI had stuck to their doctrinal knitting; it was progressive

43 RESTATEMENT (SECOND) OF TORTS § 402A (1965).

4 George L. Priest, The Invention of Enterprise Liability: A Critical History of the Intellectual Foundations
of Modern Tort Law, 14 ]. LEG. STUDIES 461, 517 (1985).

4 George L. Priest, Strict Products Liability: The Original Intent, 10 CARDOZO L. REV. 2301, 2302 (1989).

46 John C.P. Goldberg, William L. Prosser, in THE YALE BIOGRAPHICAL DICTIONARY OF AMERICAN LAw
439-41 (Roger K. Newman ed., 2009).

47 Priest, supra note 45, at 2301 n.* (noting that Schwartzs critique encouraged him to reconsider the
topic).
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courts that had later legislated from the bench to transform products liability law into
an ill-conceived social insurance scheme.*8

As Mike Green has demonstrated, Priest’s second narrative overcorrects for the
errors of the first.** Section 402A contemplated strict liability across a range of cases,
including some design defect cases. As such, it was no less a piece of doctrinal recon-
struction than was Section 314A’ recognition of a duty to rescue owed by businesses
to stricken customers (discussed above). On the train of doctrine, Sections 314A and
402A were both closer to the locomotive than the caboose.”® But neither was fabri-
cated. Rather, they involved reasonable efforts by Prosser and the ALI to gauge where
the law was and where it was heading, no doubt mindful that their efforts would, in
Heisenberg-like fashion, affect the very developments they sought to predict. Already
in 1941, in the first edition of his own torts treatise, Prosser was emphasizing that the
negligence doctrine of res ipsa loquitur, when combined with broad jury discretion to
determine the breach issue, allowed for defect-based liability in practice, and also that
warranty law could produce the same effect, particularly for food products.>! Twenty-
five years later, by which time the landmark Henningsen and Greenman decisions had
been handed down,>? he offered an interpretation of negligence and warranty law—
one that was indeed informed by a practical concern that doctrinal formalities had
too often hamstrung tort law in its efforts to encourage safer products and provide
compensation to injured consumers—that supported a legal duty, owed by commer-
cial sellers, to avoid injuring consumers by sending dangerously defective products
into the world.> This novel duty would of course be difficult for sellers to comply
with perfectly. But its demandingness did not distinguish it dramatically from well-
established tort duties.”

Equally wanting is Priest’s supposition that the subsequent judicial development of
products liability law took it outside the realm of tort, understood as a law of rights,
wrongs, and remedies, thereby converting it into an insurance scheme.> Underlying
this characterization is the thought that “strict liability” stands in sharp opposition to
“negligence,” with only the latter cogently grounding liability in wrongdoing. But it is

48 Id.at2301.

49 Michael D. Green, The Unappreciated Congruity of the Second and Third Torts Restatements on Design
Defects, 74 BRoOK. L. REV. 807, 813-31 (2009); accord, Kenneth S. Abraham, Prosser’s The Fall of the Citadel,
100 MINN. L. REV. 1823, 1842-43 (2016).

50 Cf. Lawrence G. Sager, The Incorrigible Constitution, 65 N.Y.U. L. REv. 893, 926 n.96 (1990) (quoting
and criticizing Bruce Ackerman’s metaphoric contention that, when it comes to developing U.S. constitu-
tional law, judges “sit[] in the caboose, looking backward’”).

51 WILLIAM L. PROSSER, HANDBOOK OF THE LAW OF TORTS 683-85, 688-93 (1941).

52 Henningsen v. Bloomfield Motors, 161 A.2d 69 (N.J. 1961); Greenman v. Yuba Power Prods., Inc.,
377 P.2d 897 (Cal. 1963).

53 See Abraham, supra note 49, at 1836-37, 1843 (emphasizing that Prosser’s treatment of products lia-
bility reflected his general hostility toward technical limitations on liability that hampered tort law’s ability
to promote goals such as deterrence and compensation). Section 402A’ criteria for defectiveness—that the
product must pose a danger that the ordinary consumer would not expect it to pose—aptly drew on both
warranty and negligence precedents. See GOLDBERG & ZIPURSKY, supra note 4, at 307-12.

 Id. at 192-97, 302-19.

55 Priest is not alone in supposing that modern products liability marks the recognition of a distinct con-
ception of liability that has nothing to do with enabling victims of a legal wrong to obtain recourse from
those who have wronged them. See, e.g., Gregory Keating, Products Liability as Enterprise Liability, 10 J.
Torrt L. 41 (2017).
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false to suppose that strict products liability is necessarily liability without wrongful
conduct. When a commercial seller sends a dangerously defective product into the
world, and a risk of injury associated with that danger is realized in personal injury,
the seller can be deemed—in a meaningful, nontrivial sense—to have wrongfully in-
jured the victim. The invocation of compensation and deterrence as reasons (among
several) for judicial recognition of a new wrong is a far cry from maintaining that tort
law should be scrapped in favor of a different kind of law that severs liability from
wrongdoing just because it promises to better provide compensation or deterrence.*®
Thus it is no surprise that Prosser and the ALI were comfortable producing Section
402A even granted its revisionary attributes. As noted earlier, they also approved
Sections 314A, and Sections 46 and 652A, which were similarly revisionary. Nor is it a
surprise that subsequent empirical studies—much to the surprise of some academics
who had mistakenly imagined a vast gulf between negligence liability and strict prod-
ucts liability—have confirmed what Prosser expected: Section 402A’ strictness has
made a difference at the margin, but hardly revolutionized the terms on which busi-
nesses are held liable to persons injured by their products.”

6 GOLDBERG & ZIPURSKY, supra note 4, at 195-96.

57 See John C.P. Goldberg & Benjamin C. Zipursky, The Easy Case for Products Liability: A Response
to Professors Polinsky and Shavell, 123 Harv. L. REv. 1919, 1933-34 (2010) (noting the relevant studies);
William L. Prosser, Strict Liability to the Consumer in California, 18 HAsTINGs L.J. 9, 52 (1966) (suggesting
that the differences between proof requirements for negligence and strict products liability claims are suf-
ficiently modest that “the alarm voiced by a good many manufacturers over the prospect of a vast increase
in liability appears to be quite unfounded.”) Business interests indeed voiced alarm over Section 402A and
have criticized strict products liability law ever since. But this hardly establishes that the adoption of strict
products liability marked a substantive-law revolution. (Businesses and their insurers have reason to resist
even modest pro-liability changes in the law, especially if the scope of the change is uncertain or might
prompt further pro-liability changes.) To the extent there was in fact an explosion of liability for product-
related injuries in the 1970s, it probably had less to do with changes in substantive tort law and more to do
with the rise of the consumer movement (and with it, growing skepticism that firms adequately attend to
consumer safety), the recognition that certain products were causing harm on a mass scale (particularly as-
bestos), and the development of aggregate litigation techniques and a well-funded mass-tort plaintiffs’ bar.

It is worth mentioning in this context a controversial aspect of Section 402A, namely, its statement, in
a comment to the Black Letter, that “[g]ood tobacco is not unreasonably dangerous [and thus not defec-
tive] merely because the effects of smoking may be harmful...” RESTATEMENT (SECOND) OF TORTS § 402A
cmt. i. Some have suggested this was an unprincipled exemption secured through the improper means of a
December 1961 backroom meeting between Prosser and tobacco-industry lawyers. See Elizabeth Laposata,
Richard Barnes, & Stanton Glantz, Tobacco Industry’s Influence on the American Law Institute’s Restatements
of Torts and Implications for its Conflict of Interest Policies, 98 Iowa L. Rev. 1, 9-30 (2012).
The premise for this suggestion—namely, that because such products pose significant health risks, they
fall within the black-letter definition of a defective product—is dubious. Keith N. Hylton, Lobbying and
the Restatement of Torts, JOTWELL, Apr. 3, 2013, https://torts.jotwell.com/lobbying-and-the-restatement-
of-torts/ (last visited June 21, 2002) (explaining why, under then-prevailing conceptions of defectiveness,
products posing well-known health risks tended not to be deemed defective). Also underwhelming as ev-
idence of an unprincipled change of position is the fact that, during the 1961 ALI Annual Meeting (which
preceded Prosser’s meeting with tobacco industry lawyers), Prosser made no comment about, and thus
seemed to accept, a member’s remark that tobacco, along with boneless chicken, fell within the scope of
402A. Laposata, Barnes, & Glantz, supra, at 16-17. The remark in question seems merely to have asserted
that a given tobacco product—like a given piece of chicken—could be the basis for a strict products liability
claim if it were adulterated, spoiled, or otherwise contained a defect. Thus, Prosser’s silence, even if properly
construed as agreement, was consistent with Comment i being revised to specify that good tobacco is not
unreasonably dangerous.

The allegation of improper means—which stands apart from the question of whether ordinary tobacco
products should have been deemed defective under the terms of Section 402A—raises issues beyond the
scope of this chapter as to how the ALI receives input from interested parties. For a discussion of some


https://torts.jotwell.com/lobbying-and-the-restatement-of-torts/
https://torts.jotwell.com/lobbying-and-the-restatement-of-torts/
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A few remarks on the relation of Section 402A to the products liability provisions
of the Third Torts Restatement will serve as a coda to this section. As is well known,
Reporters James Henderson and Aaron Twerski overtly aimed to return important
categories of product-related tort claims—namely, those for design defect and failure-
to-warn—to a negligence standard. These efforts generated substantially controversy
within the ALI Professor Benjamin Zipursky and I have suggested that the revamping
of design defect law in Section 2(b) of the Products Liability portion of the Third
Restatement marked a departure from the principles underlying Section 402A.%% And
several prominent court decisions have declined to adopt Section 2(b) and have argu-
ably adhered to Section 402A or something close to it, although other prominent de-
cisions have embraced Section 2(b).>® Whether this provision is an instance in which
the ALI proceeded too aggressively—what this chapter refers to as the ALI acting in
the mode of a law reform commission—has been the subject of an extensive debate
that requires more attention than it can be given in this brief overview.%

III. ALI in the Mode of Law Revision Commission

Like the AL the Uniform Law Commission (ULC)® and foreign counterparts such
as the Law Commission of the United Kingdom®? are comprised of lawyers, judges,
and academics and pursue law reform projects, usually with input from interested
parties.® The work of these entities frequently involves drafting comprehensive model
statutes that aim to present a body of law systematically while also “making intersti-
tial reforms in places where improvement appear[s] to be needed.”® In torts, unlike
in areas such as criminal and commercial law, the ALI has not been in the business
of producing comprehensive draft legislation. Thus, in describing the ALI as having
sometimes proceeded in the mode of a law reform commission when addressing tort

of these issues, see Jeffrey W. Stempel, Legal Ethics and Law Reform Advocacy, 10 ST. MARY’S J. LEGAL
MALPRACTICE & ETHICS 244 (2020).

58 GOLDBERG & ZIPURSKY, supra note 4, at 302-19. But see Green, supra note 49 (arguing to the contrary).

%9 Ford Motor Co. v. Trejo, 402 P.3d 649, 653-57 (Nev. 2017) (retaining a “consumer expectations” test for
design defect derived from Section 402A and citing decisions from other states’ courts that have rejected or
embraced Section 2(b)).

60 Compare James A. Henderson Jr. & Aaron D. Twerski, Achieving Consensus on Defective Product Design,
83 CornNELL L. REV. 867 (1998) (arguing that Section 2(b) was well-supported by prevailing doctrine), with
David G. Owen, Defectiveness Restated: Exploding the “Strict” Products Liability Myth, 1996 U. ILL. L. REV.
743 (arguing that case law recognized different conceptions of design defect and that Section 2(b) should
have more overtly embraced a negligence framework), with Marshall S. Shapo, A New Legislation: Remarks
on the Draft Restatement of Products Liability, 30 U. MicH. J.L. REFORM 215, 218 (1997) (arguing that the
Restatement (Third) of Torts is not a description of the existing law, but rather is the creation of drafters
who acted as “a sounding board for essentially political discussion”).

¢! http://uniformlaws.org/home (last visited Aug. 20, 2022).

62 https://www.lawcom.gov.uk/ (last visited Aug. 20, 2022).

6 For an overview of the ULC’s process, see Gregory A. Elinson & Robert H. Sitkoff, When a Statute
Comes with a User’s Manual: Reconciling Textualism and Uniform Acts, 71 EMORY L.J. 1073, 1083-97 (2022).

6 John H. Langbein, The Uniform Trust Code: Codification of the Law of Trusts in the United States, 15
TrusT LAW INT'L 66, 66 (2001) (characterizing the ULC’s Uniform Trust Code); see also 2021 Uniform
Law Commission Annual Report https://www.uniformlaws.org/viewdocument/annual-report (listing
Commission activities) (last visited Aug. 20, 2022).
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law, I mean to focus on its attempts at “interstitial reforms.” Though localized, law re-
vision conducted in this mode, as contrasted to reconstruction in the manner of an
appellate court, affords drafters more leeway to depart from case results and settled
judicial usage.

At times, Restatement provisions bearing on tort law have been of this more adven-
turous sort. Roughly speaking, the message from the ALI carried by these is roughly
as follows: “We find this part of judge-made law too problematic to be salvageable
on its own terms, and therefore submit that it ought to be rewritten along the fol-
lowing lines” While a recommendation of this sort is not the equivalent of de novo
lawmaking, it is more aggressive than common law reconstruction—more a teardown
than a remodeling. This approach offers the prospect of uprooting “rotten,” confused
doctrine, thereby freeing courts to reason more soundly. But it also creates a risk that
Reporters’ well-intentioned efforts will introduce neologisms and novel rules that
generate confusion or point in a problematic direction. This section identifies several
instances in which downside risks such as these have been, or may be, realized.®®

A. Prima Facie Tort and Interference with Inheritance

As the First Torts Restatement was wrapping up in the late 1930s, Warren Seavey and
others added some concluding provisions. Included among these was Section 870,
which stated:

A person who does any tortious act for the purpose of causing harm to another or to
his things or the pecuniary interests of another is liable to the other for such harm if
it results, except where the harm results from an outside force the risk of which is not
increased by the defendant’s act.*®

Doctrinally, this generic provision came out of nowhere. Instead, its roots can be

found in Holmes’s dubious theoretical claim that tort law had settled on the general

principle of prima facie liability for any foreseeably caused “temporal damage.®

True to this broad conception of liability, Section 870 included an illustration sug-
gesting that it would be tortious for an actor intentionally to interfere with another’s
inheritance.®

9 Though of course problematic in some ways (what law reform efforts are not?), the ALI's Commission-
style efforts at comprehensive model acts, including the MPC and the UCC, have arguably been more suc-
cessful. Kimberly Kessler Ferzan, From Restatement to Model Penal Code: The Progress and Perils of Criminal
Law Reform, in this volume; Robert E. Scott, The Uniform Commercial Code and the Ongoing Quest for an
Efficient and Fair Commercial Law, in this volume.

66 RESTATEMENT OF TORTS § 870 (1939).

7 Oliver W. Holmes Jr., Privilege, Malice, and Intent, 8 HARV. L. REV. 1, 1 (1894); Patrick J. Kelley, The First
Restatement of Torts: Reform by Descriptive Theory, 32 S.ILL. U. L.J. 93, 121 (2007); Kenneth J. Vandevelde,
A History of Prima Facie Tort: The Origins of a General Theory of Intentional Tort, 19 HOFSTRA L. REV. 447,
492-93 (1990).

% John C.P. Goldberg & Robert Sitkoff, Torts and Estates: Remedying Wrongful Interference with
Inheritance, 65 STAN. L. REV. 335, 357 (2013).
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Prosser and John Wade further developed and refined the Section 870 framework,
adding to the Second Restatement a specific provision—Section 774B—addressing
tortious interference with inheritance or gift:

One who by fraud, duress or other tortious means intentionally prevents another

from receiving from a third person an inheritance or gift that he would have oth-

erwise have received is subject to liability to the other for loss of the inheritance or
£y 69

gift.

As evidenced by the Section’s misdescription of “duress” as “tortious,””® Section
774B was no more grounded in case law than Section 870 of the First Restatement
had been. Indeed, as Prosser and Wade conceded, the main support for this pro-
vision consisted of decisions that allowed beneficiaries to recover in restitution,
not tort.”! In short, the interference-with-inheritance provision ran roughshod
over a long-standing divide between two distinct domains of private law—unjust
enrichment and tort—and it invited courts to do the same.”? Predictably, Section
774B has generated considerable confusion. Worse, it has produced inconsistent
treatment of identical claims, with outcomes depending on whether lawyers and
courts fashion the disappointed beneficiary’s claim as sounding in restitution or in
tort.”? As such, it attests to the risk of the ALI operating in the mode of a law reform
commission.”*

% RESTATEMENT (SECOND) OF TORTS § 774B (1979).

70 “Duress” is not the name of a tort, injuring someone by placing them under duress is not of itself tor-
tious, and duress is not a recognized excuse to tort liability.

71 Goldberg & Sitkoff, supra note 68, at 360. Moreover, there were a few prominent cases that had refused
to recognize tort liability for interference with inheritance. Id. at 355-59. On the “forgetting” of restitution
by mid-twentieth-century legal academics in the United States, see Emily Sherwin, A Short History of the
Restatement of Restitution and Unjust Enrichment, in this volume.

72 Goldberg & Sitkoft, supra note 68, 360-61, 393-94.

73 Id. at 365-79. On the problematic tendency of modern courts to collapse equity into tort, see John C.P.
Goldberg & Henry E. Smith, Wrongful Fusion: Equity and Tort, in EQUITY AND LAW: FUstoN AND Fisston
309 (John C.P. Goldberg, Peter Turner, & Henry E. Smith eds., 2019).

74 Partly out of recognition of the problems associated with Section 774B, the Third Restatement has
adopted a new formulation that limits the availability of this cause of action to instances in which re-
lief through probate and restitution is unavailable. RESTATEMENT (THIRD) OF TORTS: LIABILITY FOR
EcoNomic HARM § 19(2) cmt. £(2020).

A perhaps illuminating contrast to Sections 870 and 774B is the “purposeful infliction of bodily harm”
provision of the Intentional Torts to Persons portion of the Third Restatement. RESTATEMENT (THIRD) OF
TorTs: INTENTIONAL TORTS TO PERSONS § 4 (T.D. No. 4, Apr. 1, 2019); id. § 104 (T.D. No. 1, Apr. 8, 2015).
It allows for liability when an actor specifically sets out to cause and succeeds in causing another to suffer
bodily harm by means other than the sort of touching or threatening that would give rise to liability for bat-
tery or assault. Reporters Kenneth Simons and Jonathan Cardi acknowledged the lack of directly on-point
precedents for this provision. However, they also maintained—convincingly, in my view—that there was
a great deal of indirect support for it (comparable to the support for the First Restatement’s recognition of
IIED, discussed earlier). And they were careful to fashion it as a narrow gap-filling tort rather than as a ge-
neral theory or principle of liability in the manner of Section 870, or as a direct competitor to another body
of law in the manner of Section 774B.
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B. The Suppression of Duty in Negligence

Section 281 of the Second Torts Restatement, which revised Section 281 of the First
Restatement, defined the elements of negligence as follows:

The actor is liable for an invasion of an interest of another, if:

(a) theinterestinvaded is protected against unintentional invasion, and

(b) the conduct of the actor is negligent with respect to the other, or a class of persons
within which he included, and

(c) theactor’s conductis alegal cause of the invasion, and

(d) the other has not so conducted himself as to disable himself from bringing an
action for such invasion.”

As is explained in Reporter’s Notes, Subsection 281(b)’s reference to conduct that is
“negligent with respect to the other” is a statement of the Palsgraf principle.”® As ap-
plied in a standard physical-injury case, this principle holds that the plaintiff must
prove that the defendant’s conduct was careless as to the physical well-being of a person
situated as was the plaintiff in relation to the defendant’s conduct. Carelessness as to
a differently situated potential victim does not suffice. More generally, Section 281,
although retaining the language of “interests” favored by Bohlen, indicates that negli-
gence consists of an actor breaching a duty owed to each member of a class of persons,
according to which the duty-bearer must avoid injuring such a person by means of
conduct that is careless as to her.””

In an early draft of the Third Restatement’s negligence provisions, Reporter Gary
Schwartz adopted a plan that would have departed dramatically from predecessor
Restatements and from case law.”® Section 3 of the draft stated that “[a]n actor is sub-
ject to liability for negligent conduct that is a legal cause of physical harm .. ”; Section
6 then added that “[e]ven if the defendant’s negligent conduct is the legal cause of the
plaintift’s physical harm, the (defendant) is not liable for that harm if the court de-
termines that the defendant owes no duty to the plaintiff.””® The Palsgraf principle is
nowhere to be found in this formulation. More fundamentally, Section 6 obscures the

75 RESTATEMENT (SECOND) OF TORTS § 286 (1965).

76 Palsgraf v. Long Island R.R., 162 N.E. 99, 100 (N.Y. 1928) (“The plaintiff sues in her own right for a
wrong personal to her, and not as the vicarious beneficiary of a breach of duty to another”). Comment c and
Tllustration 1, which is based on Palsgraf, make clear that Section 281(b) endorses the Palsgraf principle, as
does the fact that Section 281(b)’s requirement is articulated separately from Section 281(c)’s further re-
quirement of “legal cause”

77 While both the Second and First Restatements regarded negligence liability as requiring the defendant
to breach a duty of care owed to the plaintiff, they also maintained that the duty in question was a duty to
act in a certain manner, not a duty to avoid causing injury by so acting, apparently on the assumption that
it is incoherent or inappropriate for legal duties to be specified in a way that includes not just a descrip-
tion of how an actor must conduct herself but also a description of a type of result that must be avoided or
achieved. Id. at cmt. e; RESTATEMENT OF TORTS § 4 cmt. a (1934). For a critique of this line of thought, see
GOLDBERG & ZIPURSKY, supra note 4, at 183-88.

78 John C.P. Goldberg & Benjamin C. Zipursky, The Restatement (Third) and the Place of Duty in
Negligence Law, 54 VAND. L. REv. 657 (2001). In fairness, Harvey Perlman, who was at the time working on
an alternative version of the Restatement, proposed a vastly more radical departure. Id. at 687-92.

7 John C.P. Goldberg, Introduction, The Restatement (Third) of Torts: General Principles and the John
W. Wade Conference, 54 VAND. L. REV. 639, 653 (2001) (reproducing draft Sections 3 and 6).
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Hohfeldian duty-right pairing at the core of negligence.®’ Although the term “duty”
appeared in draft Section 6, it is used entirely negatively (“no duty”), thus implying
that duty questions in negligence are exclusively concerned with the contours of a
Hohfeldian immunity rather than a genuine legal obligation.

After some pushback from membership, Schwartz’s successors—Mike Green and
Bill Powers—rewrote the Third Restatement’s negligence formulation to be more
accommodating of the traditional and still-prevailing view among courts that neg-
ligence consists of the breach of a duty of care owed to a person such as the plaintift
that proximately causes harm to the plaintiff. As finally adopted, Sections 6 and 7 of
the Physical and Emotional Harm provisions of the Third Restatement thus read as
follows:

§ 6. Liability for Negligence Causing Physical Harm.

An actor whose negligence is a factual cause of physical harm is subject to liability
for any such harm within the scope of liability, unless the court determines that the
ordinary duty of care is inapplicable.

§ 7. Duty.

(a) An actor ordinarily has a duty to exercise reasonable care when the actor’s con-
duct creates a risk of physical harm.

(b) Inexceptional cases, when an articulated countervailing principle or policy war-
rants denying or limiting liability in a particular class of cases, a court may decide
that the defendant has no duty or that the ordinary duty of reasonable care re-
quires modification.®!

As in Schwartz’s draft, the final iteration of Section 6 places duty at the back end of its
formulation, preceded by an “unless” clause. In this respect, it also creates the impres-
sion that duty questions are questions about exemptions or immunities from liability
that, in the first instance, is predicated simply on carelessness that injures, irrespective
of whether such conduct is plausibly described as a breach of a duty of care owed to a
person such as the plaintiff. However, unlike Schwartz’s draft, Sections 6 and 7 in their
final form make reference to negligence law’s “duty of care” in a way that acknow-
ledges it is a genuine obligation. Furthermore, Comment a to Section 6 acknowledges
that duty is an element or component of the tort.3?

The Third Restatement’s treatment of the duty element of negligence is aggressively
revisionary. It posits a general rule according to which an actor is subject to liability
whenever the actor’s conduct “creates a risk” of physical harm that is unreasonable,
and that risk is realized. Obscured is the notion of the tort as built around a relational
obligation—a duty owed to members of a class of persons—or any sort of obligation
at all. The presentation of negligence on a liability-rule model is then reinforced by
presenting cases in which duty is at issue as exclusively concerned with the question
of whether to recognize a policy- or principle-based immunity or exemption from

80 Ernest J. Weinrib, The Passing of Palsgraf?, 54 VAND. L. REv. 803 (2001).
81 RESTATEMENT (THIRD) OF TORTS: LIABILITY FOR PHYSICAL AND EMOTIONAL HARM §§ 6 & 7 (2010).
82 1d.§ 6 cmt. a.
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liability. Here, the Reporters were not merely operating on the doctrinal frontier, with
relatively little case support: they proceeded in a manner that ran contrary to standard
judicial usage.3> What could warrant such a bold stance?

The primary justification offered by the Reporters was pragmatic. The suppression
of duty in its obligation sense was necessary, they claimed, to solve a problem plaguing
the adjudication of negligence suits. The problem, they maintained, is the tendency
of courts to invade the province of the jury by addressing fact-intensive questions
about whether a defendant had in a given situation taken sufficient care (the breach
issue) as if they were questions about whether the defendant owed any care at all (the
duty issue). And more often than not, they added, this error occurs because courts
have long treated an actor’s ability reasonably to foresee that its conduct might harm a
person such as the plaintiff as relevant both to the duty and breach issues.

To combat this problem, the Reporters adopted a two-pronged attack: they down-
played prevailing judicial understandings of the role of duty in negligence, then in-
structed courts to abandon the “widespread” practice of treating foreseeability as
relevant to the duty issue.®* If the significance of duty to negligence is downplayed,
and if foreseeability considerations are eliminated from duty analysis, they reasoned,
courts will be less prone to mistake breach arguments for duty arguments, and hence
less prone erroneously to grant defense motions for judgment as a matter of law on
no-duty grounds when the issue at hand really is the fact-intensive, jury question of
breach.®®

The duty component of negligence has long been a source of confusion, and one
may doubt whether the topic is neatly resolvable within a set of Restatement provi-
sions on negligence.®® And it is certainly appropriate for Reporters to treat the reduc-
tion of confusion as a ground for contemplating significant departures from ordinary
judicial usage. Nonetheless, it is worth asking whether the benefits promised by this
departure justify it. Of particular concern is the possible failure of the Reporters to
appreciate that their strategy for solving the perceived problem of judges treating no-
breach arguments as no-duty arguments generates a countervailing risk of judicial
error. In particular, the suppression of duty, combined with the banishment of fore-
seeability considerations in duty analysis, may cause judges to lose sight of the moral
center of the negligence tort, and to do so in ways that may portend a contraction of
negligence liability running directly contrary to the Reporters’ aspirations of leaving
more cases for resolution by juries.

85 Goldberg & Zipursky, supra note 78, at 658 n.1.

84 See generally W. Jonathan Cardi, Purging Foreseeability, 58 VAND. L. REV. 739 (2005) (developing this
line of reasoning). Until recently, almost every state explicitly maintained that foreseeability of (some)
harm to persons such as the plaintiff is central to the analysis of duty issues. Quisenberry v. Huntington
Ingalls Inc., 818 S.E.2d 805, 812 (Va. 2018) (citing Benjamin C. Zipursky, Foreseeability in Breach, Duty and
Proximate Cause, 44 WAKE FOREST L. REV. 1247, 1258 (2009)).

85 A.W.v. Lancaster County School Dist. 0001, 784 N.W.2d 907 (Neb. 2010), is an example of a negligence
decisions that plays out as the Reporters hoped. The court eschewed foreseeability analysis in the course of
declining the defendant’s invitation to issue a no-duty ruling and instead determined that the case should
be submitted to the jury on the issue of breach.

8 But see Goldberg & Zipursky, supra note 78, at 737-50 (proposing provisions on negligence and duty
suitable for use in a Torts Restatement).
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Consider in this regard the opinion of the Arizona Supreme Court in Quiroz
v. ALCOA, Inc.% 1t ruled, on no-duty grounds, that an employer could not be held
liable for the death of its employee’s son, which resulted from the son’s exposure to as-
bestos fibers that the father had carried home on his work clothes. On the merits, the
issue in Quiroz is difficult and has split courts around the country. My focus is instead
on the court’s reasoning.

Following the lead of commentary to Section 7, the Court deemed irrelevant to the
duty issue the question of whether harm to an employee’s family member was a rea-
sonably foreseeable consequence of the employer operating its business as it did. Yet,
whereas the Reporters sought to eliminate inquiries into foreseeability as an aspect
of duty analysis to discourage no-duty rulings, the Quiroz court went in the opposite
direction. Having eliminated foreseeability of harm to a person such as the plaintift
as a ground for recognizing a duty of care owed to the plaintiff, the Court concluded
that there are only two grounds for deeming an actor to owe such a duty: (1) if the
defendant and the plaintiff are in the right kind of robust “special relationship” at the
time of the injury, or (2) if a relationship of care has been “created by public policy” as
evidenced by legislation.8® In short, the Restatement-driven excision of foreseeability
from duty, which was meant to shift decision-making power from judges to juries, is
invoked in Quiroz in a manner that suggests a dramatic narrowing of negligence lia-
bility. Under the law of Arizona today, the fact that harm to a person such as the plain-
tiff was readily foreseeable to the defendant at the time of acting provides no reason for a
court to deem the defendant to have owed it to the plaintiff to take care not to injure the
plaintiff!

Defenders of the Third Restatement’s negligence provisions will respond that it is
unfair to lay blame for Quiroz’s suspect reasoning at the feet of those provisions. As
noted, Sections 6 and 7(a) dispense with foreseeability as a component of duty to en-
sure that juries rather than judges decide a broader range of negligence cases. And
indeed, the Arizona court’s extraordinary claim that there can be no negligence lia-
bility absent a legislative basis or a preexisting special relationship between defendant
and plaintiff runs directly counter to Section 7(a), which states that there is (ordi-
narily) a basis for negligence liability whenever an actor acts so as to create a risk of
physical harm to anyone. But this envisioned defense is not entirely compelling. The
concept of risk-creation is hardly without ambiguity. Is the employer in Quiroz best
characterized as having created the risk of the son’s asbestos exposure or of having
failed to protect the son from such exposure? And if the answer to this question is
definitively that the employer created the risk then a different problem emerges, for
the default rule of Sections 6 and 7 is now revealed to be extraordinarily—and, inevi-
tably for some courts, alarmingly—broad relative to the doctrine that was supposedly
being restated. Thus, it was hardly unpredictable that there would be courts unmoved
by the Reporters’ ambitions to reduce their role in the resolution of negligence cases,
and that would find in the Restatement’s unmooring of negligence from notions of

87 416 P.3d 824 (Ariz. 2018).
88 Id. at 830 (noting that courts usually should recognize a public-policy-based duty of care only on the
basis of legislative recognition of such a duty).
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obligation and foreseeability a means not only of limiting the tort’s reach, but of reani-
mating mid-nineteenth-century conceptions of the proper grounds for and scope of
liability.

Time will tell, but Quiroz may prove to be an early indication that Sections 6 and 7
will attest to hazards that attend the ALI acting as a law reform commission.®® With
good intentions, Reporters have obscured what, for more than a century, had served
as negligence law’s moral center, as well as an important engine for its expansion.
Decisions such as Heaven v. Pender, MacPherson v. Buick, and Donoghue v. Stevenson
are landmarks precisely because of their insistence that older limitations on liability,
especially the notorious privity rule, had given way to a broad duty of care grounded
in a moral principle of foreseeability. According to Heaven’s rendering, “whenever
one person is by circumstances placed in such a position with regard to another that
every one of ordinary sense who did think would at once recognise that if he did not
use ordinary care and skill in his own conduct with regard to those circumstances he
would cause dangers of injury to the person or property of the other, a duty arises to
use ordinary care and skill to avoid such danger”®® In suppressing the sense in which
duty questions in negligence really are about the obligations we owe one another, and
in cleaving duty from foreseeability, the Reporters seem to have assumed that courts
would continue to accept the broad notion of duty articulated by these decisions even
after it was detached from its moral underpinnings. That assumption, alas, may prove
to be unfounded.

C. Legal Cause and Scope of Liability

One of the great achievements of the Physical and Emotional Harm component of
the Third Torts Restatement is its untangling of the mess generated by the causation
provisions of its predecessors. Unfortunately, it also needlessly perpetuates a mistake
born of a law-revision-commission approach that was taken in the First Restatement
and carried over to the Second.

Bohlen and Prosser did lawyers and courts no favors by introducing the locution of
“legal cause” to address long-standing confusions concerning causation in tort cases.
Reporters Green and Powers were thus wise to discard that language. Also helpful
is their sharp (perhaps, from a purely theoretical perspective, artificially sharp) de-
marcation between issues of “factual” causation—whether the defendant’s tortious
conduct had something to do with the plaintiff being injured—from the “proximate
cause” issue of whether the defendant’s tortious conduct contributed to the plaintiff’s
injury in a manner so haphazard or attenuated as to relieve the defendant of responsi-
bility.”! Finally, they are to be commended for providing a crisp, workable rendering

89 The Third Restatement’s treatment of duty prompted the Chief Justice of the Virginia Supreme Court
in a recent dissent (joined by two colleagues) to advocate a similar approach to the one adopted in Quiroz.
Quisenberry, 818 S.E.2d at 817 (Va. 2018) (Lemons, C.J., dissenting).

%0 Heaven v. Pender, 11 Q.B.D. 503, 509 (Eng. C.A. 1883) (Brett, J.).

91 RESTATEMENT (THIRD) OF TORTS: LIABILITY FOR PHYSICAL AND EMOTIONAL HARM §§ 26, 29 (2010).
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of the “risk rule” formulation of proximate cause developed by Joseph Bingham,
Warren Seavey, Leon Green, Robert Keeton, and others.??

Although in these respects admirable, the Third Restatement at the same time ig-
nored one important lesson of the “legal cause” debacle by insisting that the phrase
“proximate cause” be expunged from tort parlance. Thus, in place of “legal cause,” the
Reporters offered their own neologism: “scope of liability** Indeed, Section 29, the
central “proximate cause” provision of the Third Restatement, bears a still more enig-
matic title: “Limitations on Liability for Tortious Conduct.”**

It is of course possible that this usage will improve judicial decision-making, but
there are reasons for skepticism. For one thing, the phrase “limitations on liability for
tortious conduct” is nearly empty. Every recognized element and defense to a claim
for negligence is a “limitation[] on liability” Section 297 title thus fails to inform the
reader why it is a stand-alone section. The effect of the section’s rule is to spare certain
actors from liability they would face in its absence. But the reason for presenting it as
a separate section is not merely to describe a set of results but to identify the grounds
for them. A related problem with the phrase “limitations on liability” is that it is so
broad as to invite confusion between rules that define the tort of negligence and rules,
such as the eggshell skull rule, that determine what a successful plaintiff stands to re-
cover by way of compensatory damages. Indeed, the Reporters concede that, in their
(heterodox) view, the eggshell skull rule conflicts with their rendering of the “scope of
liability” limitation.*

The proximate cause requirement is a substantive aspect of negligence (and prod-
ucts liability). Negligence consists of an actor breaching a duty owed to another to
avoid injuring them through conduct that is careless as to them. Built into the rele-
vant notion of “injuring” is the idea that an actor has not committed negligence when
her careless conduct haphazardly harms the plaintiff, or contributes to harming the
plaintiff merely by enabling another, independent actor to intentionally and wrong-
fully injure the plaintiff (i.e., where the actor is not acting in concert with the injurer
and has affirmative duty to protect persons such as the plaintiff from wrongful injury
by someone such as the injurer). Because careless conduct that causes harm in these
ways does not involve a realization of a risk that rendered the defendant’s conduct
wrongful as to the plaintiff, no legal wrong has been committed, and hence there is
no more basis for liability than if the actor’s careless conduct had had no effect on the
plaintiff. By contrast, when there is a realization of the risk (and the other elements of
negligence are met and no defenses are available), the actor is subject to liability, and
in an amount that corresponds, typically, to what the plaintiff has lost, irrespective
of the foreseeability of the extent of loss. There is nothing contradictory about any of
this: the inclusion of the risk rule as part of the definition of the wrong of negligence
by no means entails the adoption, as a remedial rule, that victims of that wrong can

92 1d. § 29.

93 Id. ch. 6 (Special Note on Proximate Cause).
94 1d. § 29.

% Id. § 29 cmt. p.
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only recover damages that were reasonably foreseeable to the defendant when acting
carelessly.”

It is true that the phrase “proximate cause” does not perfectly capture these limi-
tations on negligence liability and thus can be expected to produce confusion in case
law (as it does in the classroom). But use of that phrase is well settled, and even though
it comes in different formulations, all express the same core idea that purely hap-
hazard causation of injury is not, in negligence, a basis for responsibility. Moreover,
the ALI has learned from experience that the substitution of a different phrase that
has no basis in ordinary legal usage is unlikely to improve the situation. It seems quite
possible that the same may prove true of the Third Restatement’s effort to render
“proximate cause” more tractable by giving it a nondescription—by presenting it as an
undefined limitation on liability.

D. Design Defect and Prescription Drugs

I conclude this portion of my analysis with a brief mention of an instance in which ALI
Reporters seemingly self-consciously adopted the posture of a law reform commis-
sion. It involves Section 6 of the Products Liability provisions of Third Restatement.
Subsection 6(c) provides:

A prescription drug or medical device is not reasonably safe due to defective design
if the foreseeable risks of harm posed by the drug or medical device are sufficiently
great in relation to its foreseeable therapeutic benefits that reasonable health-care
providers, knowing of such foreseeable risks and therapeutic benefits, would not pre-
scribe the drug or medical device for any class of patients.®”

Only a drug or device that should never be provided to any patient, no matter what
her circumstances, can be deemed defectively designed. This is tantamount to saying
that, so far as tort law is concerned, no drug or medical device can be so deemed.

As is acknowledged in the Reporters’ Notes, there was and is substantial case law
rejecting the idea that manufacturers of prescription drugs and medical devices enjoy
what amounts to a complete immunity from design defect liability.”® Nonetheless,
Section 6(c) was proffered on the basis of two rationales: (1) that drugs and devices
that might help at least one person should be available, with their risks managed by
holding manufacturers and physicians to their duties properly to warn or instruct
users;”® and (2) drugs and devices, unlike many other products, require regulatory
approval to which courts owe deference.!%

% John C.P. Goldberg & Benjamin C. Zipursky, Vosburg v. Baxendale: Recourse in Tort and Contract, in
CrviL WRONGS AND JUSTICE IN PRIVATE LAw 463, 471-74 (Paul B. Miller & John Oberdiek eds., 2020).

97 RESTATEMENT (THIRD) OF TORTS: PRODUCTS LIABILITY § 6 (1998).

%8 Id. § 6 (Reporters’ Note to cmt. f).

9 Elsewhere, however, the same Restatement notes that duties to warn are hardly perfect substitutes for
duties to design properly. Id. § 2 cmt. L.

100 14§ 6 cmt. b.
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The second rationale flies in the face of the traditional rule of tort law that statutory
and regulatory standards set floors, not ceilings. True, by virtue of the operation of the
Constitution’s Supremacy Clause, federal legislation and regulations can sometimes
operate as a ceiling by preempting state tort law. But the Reporters were not charged
with restating the federal common law of preemption. Indeed, it would have been
entirely inappropriate for the Reporters silently to incorporate an account of the pre-
emptive effect of federal law into their characterization of state products liability law.

The first rationale is no more convincing. It is one thing to say that courts have
been, and should be, cautious about deeming drugs and medical devices defectively
designed given that they receive some regulatory scrutiny for safety and that many
have potential value beyond that provided by an ordinary consumer product. But
it is hardly the case that prescription drugs and medical devices are uniform in this
regard: many are not so much lifesaving as life-improving or lifestyle-improving.!%!
Moreover, in some cases—and particularly with respect to certain medical devices—
better designs are often available, which is why, in some cases, manufacturers have
responded to product liability litigation by redesigning their products.!%?

In its departure from doctrine and its determination to immunize manufacturers
of drugs and devices from design defect liability, Section 6(c) provides another cau-
tionary example of the ALI acting as a law reform commission.!%

IV. ALI in the Mode of Think Tank

Restatement Reporters have from time to time proposed retail-level innovations in
the law of torts. Appropriately, however, they have demurred when it comes to whole-
sale law reform. It is one thing to take the incremental step from negligence and war-
ranty liability to strict products liability, or to replace the phrase “proximate cause”
with “scope of liability” It is quite another to advocate that tort law, or some portion
ofit, be replaced by an accident compensation scheme or a regulatory mechanism for
deterring accidents.

The latter approach was on display in the 1991 Reporters’ Study: Enterprise Liability
for Personal Injury. Originally titled “Compensation and Liability for Product and
Process Injuries,” this project was green-lighted by the ALI Council in 1986. Led at
first by Professor Richard Stewart then by Professor Paul Weiler and featuring several

101 See, e.g., Freeman v. Hoffman-La Roche, Inc., 618 N.W.2d 827 (Neb. 2000) (declining to follow
Section 6(c)’s test for design defect in a case in which the plaintiff alleged that the defendant’s acne medi-
cation was defectively designed in that it caused her to suffer severe adverse health effects). My point is not
to get on a high horse about the different kinds of benefits drugs or medical devices provide, but to explain
why Section 6(c) is substantially overbroad relative to one of its stated rationales.

102 Under Section 6(e), so long as a drug or device with a more dangerous design would be prescribed
to one class of user (perhaps, for example, because it is relatively cheap), the existence of an alternative and
safer design would not suffice to establish that the more dangerous version is defective under Section 6(c).
George W. Conk, Is There a Design Defect in the Restatement (Third) of Torts: Products Liability?, 109 YALE
L.J. 1087, 1116 (2000) (making this point in connection with a discussion of alternative polio vaccines).

103 For a charitable treatment of Section 6(c) that nonetheless critiques its inclusion of medical devices,
see 1 DAVID G. OWEN & MARY J. DAvIS, OWEN & DAvIs ON PRODUCTS LIABILITY § 8:27 (4th ed. May 2021
update).
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prominent scholars in the role of Reporters, the project consciously aimed for a dif-
ferent kind of contribution than is typically provided by ALI Restatements, or even by
the Model Penal Code.!% A brief comparison between an early memorandum to the
Council from Professor Stewart, on the one hand, and the introduction to the final
Reporter’s Study, on the other, demonstrates that, in fewer than five years, the project
evolved in interesting ways.

Professor Stewart’s 1986 memorandum laid out the project’s initial premise. Echoing
Bohlen’s comments from sixty years earlier, it maintained that the important and inter-
esting parts of tort law are those that address personal injuries resulting from “enterprise
activity; that is, injuries suffered in employment settings, as well as injuries caused by
products, medical malpractice, and toxic exposures.'% As applied to enterprise activity,
tort is to be evaluated in terms of its social benefits and costs. On the upside, it has the
potential to compensate injury victims for losses, enhance safety through the deterrent
effect of potential liability, and issue condemnations of undesirable conduct in the service
of “cathartic and educative functions.”! On the downside are the costs of the litigation
system to the government and parties, the costs associated with lost productivity because
of overdeterrence, and the “cost” of inconsistent or arbitrary outcomes.!” On balance,
the supposition of the memorandum is that tort law delivers few goods at significant
costs. As a practical matter, the report concedes the political untenability of tort’s outright
replacement by schemes modeled on workers’ compensation systems or automobile no-
fault, by use of contract terms to better allocate risks between firms and the public, and by
the implementation of regulatory systems that better incentivize socially desirable beha-
vior. And it acknowledges that there is some value in “maintaining a residual privately-
initiated system of remedies to deal with serious problems that other institutions have not
adequately resolved”1%® Nonetheless, it clearly contemplates substantial reforms, with
tort law left to play only a gap-filling role in responding to the problem of enterprise-
based, accidentally caused injuries.

Now turn to the 1991 Reporters’ Study. It commences with a somewhat sheepish
confession: the project had been prompted by a false alarm. The immediate impetus
for the Study was “a major crisis in [the U.S.] tort litigation/liability insurance system”
marked by steep increases in insurance premiums.'% At least according to “popular
impression,” this crisis was attributable to an “explosion” in tort claims and damage
awards.!!® Thus, the project was a response to “the prevailing sentiment ... that

104 Tt appears that at least some ALI members contemplated that the Study would serve as a framing

exercise for the then-anticipated Third Torts Restatement, and that, as the project neared completion,
Restatement-like meetings were held among the Reporters and a group of Advisers. See Abraham & White,
supranote 1.

105 RICHARD B. STEWART, REPORT ON THE PROJECT ON ENTERPRISE PERSONAL INJURIES (Nov. 11, 1986).

106 1d. at 5. Of these, the last is deemed the least important, given that the basis for enterprise liability had,
according to Stewart, increasingly shifted away from notions of fault or wrongdoing.

107 Id. at 5-6.

108 1d. at 14.

109 ] REPORTERS STUDY, ENTERPRISE RESPONSIBILITY FOR PERSONAL INJURY 3 (Apr. 15,1991). No doubt
the study itself was not merely a response to the perceived insurance crisis, but also an effort by the ALI to
experiment with ways in which it might contribute to law reform, particularly at a moment in time when
there was skepticism in the legal academy about the value of doctrinal analysis and thus about the value of
Restatements as traditionally understood. Abraham & White, supra note 1.

110 REPORTERS STUDY, supra note 109, at 3.
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something was seriously amiss in the tort regime”!!! As it turns out, “popular impres-
sion” and “prevailing sentiment” were, um, wrong. The insurance crisis had rapidly
dissipated.!'? And further analysis indicated “that there never was a true general ex-
plosion in tort litigation, or at least that any incipient trend has definitely subsided”!!?
Nonetheless, in the spirit of not letting a perceived crisis go to waste, the project had
continued with the aim of addressing other putative failings of tort law as a system for
addressing accidental personal injuries and possible alternatives.

On the “what is to be done?” question, the study likewise offers a vastly more cir-
cumspect tone than Stewart’s 1986 memorandum. While still focusing on compensa-
tion and deterrence, it adds “corrective justice,” along with “social grievance redress”
as among tort law’s possible functions.!!* And, although continuing to convey the
sense that tort law has proven itself to be an inept and expensive method for delivering
certain goods,!!> the study makes a point of emphasizing that alternative systems are
likely to suffer from comparable problems.!!¢ It thus concludes with the sensible if
bland suggestion that policymakers must carefully assess the costs and benefits as-
sociated with different mechanisms for addressing the social problem of injuries re-
sulting from enterprise activity.!!”

What explains the evolution of the enterprise liability project? And what lessons
does it hold for today? As for explanations, there are probably several. The project was
launched without a clear understanding of its mission, or what sort of work-product
it would ultimately generate. And, as it developed, it apparently became controver-
sial within the ALI, with the final report bearing the signs of being a compromise
document.!!® At the same time, one should also credit the Reporters for coming to
acknowledge the enormous complexity of the task they had set for themselves, as well
as the ease with which the messy business of tort law can be condemned so long as one
does not give equally unsparing attention to the “alternatives” Poorly executed com-
parative institutional analysis juxtaposes warts-and-all apples against air-brushed
oranges.!! By contrast, when macro-level comparisons are done well, they tend to
highlight difficult-to-weigh trade-offs, which in turn tends to generate a sensible-if-
not-hugely-helpful suggestion for further analysis.

None of this is to deny that there is something to be learned from the study. As
an instance of the ALI supporting academic research, it deserves praise. As a quasi-
regulatory exercise, or a prelude to such an exercise, it is more problematic. As noted,
the project’s claim to have been necessitated by a pressing policy problem quickly
proved unfounded. Yet the project was at least as much about academic agendas as
it was about “need,” which is why it was rigged from the outset—rigged intellectually,

n g

12 I, at 4.

113 Id. at6.

114 Id. at 24-27. However, corrective justice is deemed “less resonant” in a system in which damages are
often paid out through liability insurance. Id. at 25.

15 1d. at 34, 50.

116 Id. at 35, 51.

17 Id. at 51-52.

118 See Abraham & White, supra note 1.

1% Harold Demsetz, Information and Efficiency: Another Viewpoint, 12 J.L. & Econ. 1, 1 (1969) (criti-
cizing the “nirvana approach” to policy analysis).
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not politically. In keeping with the nearly uniform view held by the best and the
brightest in the elite U.S. legal academy from roughly 1970 to 1990, the Reporters
approached tort law from within an exclusively “public law” mindset. This explains
why the project exclusively aims to evaluate tort law, in the domain of accidents, as a
species of regulatory law. Apart from offering a cursory reference to “corrective jus-
tice” (miscast as a “function” of tort law), it never considers the possibility that tort
law has a core deontological justification—that tort law is provided in fulfillment of a
duty owed by government to polity members to identify and proscribe various forms
of interpersonal mistreatment, and to give victims of such mistreatment an ability to
respond to those who have mistreated them. On this completely traditional under-
standing of tort, several of its putative bugs turn out to be features.'?

V. Conclusion

The foregoing, admittedly impressionistic analysis suggests that, when attending to
tort law, the ALI has done best when acting in the manner of an appellate court rather
than a law reform commission or a think tank. Assuming this has been the case, it is
likely to continue to be so. Indeed, in our acrimoniously partisan times, efforts by the
ALI to stamp its preferred policy solutions on problems—even thoughtful efforts—
will almost certainly be greeted with, and will engender, skepticism. In private law, no
less than constitutional law, partisan lines have been drawn. For example, there are
signs that lawyers and courts, no doubt in some cases opportunistically serving the
interests of their clients, have taken up Justice Scalia’s damaging ofthand suggestion
that the same lawyers who disparage “living constitutionalism” should view the ALT’s
Restatements with a jaundiced eye.!?! In this climate, it seems likely that the ALT’s best
hope for another century of stellar contributions to American tort law is to pursue the
sort of incremental, architecturally sensitive reconstruction that has always character-
ized the work of our best courts.

120" See, e.g., John C.P. Goldberg, What Are We Reforming?: Tort Theory’s Place in Debates over Malpractice
Reform, 59 VAND. L. REV. 1075 (2006); Benjamin C. Zipursky, Coming Down to Earth: Why Rights-Based
Theories of Tort Can and Must Address Cost-Based Proposals for Damages Reform, 55 DEPAUL L. REV. 469
(2006).

121 See supra note 4; see, e.g., 39 OH. REV. CODE § 3901.82 (2018) (“The ‘Restatement of the Law, Liability
Insurance’ that was approved at the 2018 annual meeting of the American Law Institute does not constitute
the public policy of this state and is not an appropriate subject of notice”); Dakter v. Cavallino, 866 N.W.2d
656, 678 (Wis. 2015) (Ziegler, J., concurring) (questioning the majority’s reliance on treatises, including the
Restatement (Second) of Torts, as reliable guides to Wisconsin law).
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The Restatement of Property

The Curse of Incompleteness

Thomas W. Merrill

I. Introduction

The most striking feature of the many iterations of the Restatement of Property is that
the effort remains incomplete. No doubt there are gaps in other Restatements. But
the Restatement of Property is in a class by itself in terms of what is missing. A partial
list of subjects that have never been addressed, notwithstanding seventeen volumes
produced over ninety-plus years, includes: adverse possession, accession, bailments,
eminent domain, fixtures, recording acts, riparian rights, warranties of title, waste,
and zoning.

The incompleteness of the property enterprise is most starkly revealed in the
Restatement (First) of Property, published in five volumes between 1936 and 1944.
The First Restatement was almost entirely about interests in land; personal property
was not covered at all. Even within the limitation to land, a large number of impor-
tant topics were not addressed, including adverse possession, eminent domain,
leases, mortgages, warranties of title, and land use regulation. The basic strategy for
attempting to fill the gaps, pursued in Second and Third Restatements, was to assign
new Reporters to oversee volumes devoted to topics not covered in the initial effort.
This generated two significant gap-fillers: volumes on Landlord and Tenant published
in 1977 and Mortgages published in 1997. But the piecemeal strategy still left major
holes in coverage, including all of personal property law. And the use of multiple
Reporters, who inevitably have had different ideas, introduced a larger problem of
incoherence in basic approach. Almost comically, the law professors who served as
Reporters during the first three series of the Restatement of Property produced three
different, and mutually inconsistent, versions of the Rule Against Perpetuities.

The incompleteness of the Restatement of Property has had several important con-
sequences. It has undoubtedly diminished its influence. If a Restatement has nothing
to say about a topic, obviously it will have no influence on the development of the law
in that area. And even if it does have something to say, lawyers and judges are less
likely to consult the Restatement if they are not confident that they will find some-
thing relevant there. The incompleteness of the Restatement effort also had the effect
of removing certain topics one would expect to find in a Restatement of Property—
such as trespass to land and nuisance and certain “natural rights of property” like ri-
parian rights—to the Restatement of Torts. So the incompleteness of the Restatement
of Property also resulted in a fragmentation of issues of central relevance to the insti-
tution of property among entirely different restatement projects.

Thomas W. Merrill, The Restatement of Property In: The American Law Institute. Edited by: Andrew S. Gold and Robert W. Gordon,
Oxford University Press. © Oxford University Press 2023. DOI: 10.1093/0s0/9780197685341.003.0010
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A major effort is now underway to rectify the problem of incompleteness in the
form of a new Restatement (Fourth) of Property, designed to produce, when finished,
a relatively complete Restatement of both real and personal property, comparable to the
coverage one finds in the Restatement of Contracts and the Restatement of Torts. The
project is being overseen by Professor Henry Smith of Harvard, assisted by a large team of
Associate Reporters (including the author). The general strategy is to produce a compre-
hensive Restatement that reflects a general unity of approach and style, and fills most of
the gaps in the existing Restatement efforts. After some initial delays, perhaps inevitable
in such a large undertaking, the project has picked up speed and is now churning out
content at a high rate. At this point, the main impediment to eventual completion of the
Fourth Restatement is the need to secure spots on the crowded agendas of the American
Law Institute (ALI) Council and Membership in order to gain approval of the segments
of the Fourth Restatement as they emerge.

II. The First, Second, and Third Restatements of Property

If the First Restatement of Property produced a badly truncated version of property law,
this did not correspond to the initial vision.! Planning for a Restatement of Property
began in 1926, when the ALI Executive Committee asked Harry A. Bigelow of the
University of Chicago to prepare a report dealing with “the Scope and Classification of
the Subject of Property”? Bigelow responded with a seventy-page memo setting forth a
blueprint for the anticipated project. The memo began with a discussion of the meaning
of property, which Bigelow defined in very broad terms. Property, he stipulated, refers to
the rights of persons with respect to “things,” both tangible and intangible, which other
persons have a duty to respect. As defined, “property” potentially included not just rights
to land and chattels but also security interests, choses in action, enforceable contracts, in-
tellectual goods, and even reputations. The potential domain of property, he concluded,
is verybroad.

Bigelow then proceeded to exclude from this broad universe various topics that by
convention were regarded as discrete fields of study. Thus, although the definition was
broad enough to encompass contracts, Bigelow acknowledged that contracts would
be subject to a separate projected Restatement of Contracts. Similarly, although his
definition included intangible rights like reputation, Bigelow acknowledged that this
should be covered in the Restatement of Torts. Although Bigelow regarded trusts as
being more comfortably nested within the field of property, he also recommended
that trusts be the subject of a separate Restatement, given that trusts were studied by
scholars who specialized in that subject and were not generalists in the field of pro-
perty. (George Bogert, a trusts specialist and one of Bigelow’s colleagues at Chicago,

! This portion of the chapter draws on material in Thomas W. Merrill & Henry E. Smith, Why Restate the
Bundle?: The Disintegration of the Restatement of Property, 79 BROOK. L. REV. 681 (2014).

2 HARRY A. BIGELOW, PRELIMINARY REPORT TO THE COUNCIL ON SCOPE AND CLASSIFICATION OF THE
SuBJECT “PROPERTY” 2 (1926) [hereinafter Bigelow Memo] (reproducing resolution).
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assisted Bigelow in preparing the memo.?) Equity presented a particular puzzle, and
Bigelow devoted considerable space to considering whether topics like specific per-
formance of land sale contracts should be included in a Restatement of Property or in
a Restatement of Equity, a task complicated by uncertainty over whether there would
be a Restatement of Equity. (No such Restatement was ever produced, although the
ALI did sponsor a pathbreaking Restatement of Restitution.*)

Viewed from a distance, Bigelow’s memo laid claim to a very capacious under-
taking. The Council tacitly endorsed Bigelow’s effort and appointed him Reporter for
the Restatement of Property. The strategy was also to have decisive effects on the fu-
ture shape of the Restatement project. It explains, for example, why wills and intestate
succession are included under the umbrella of the Restatement of Property, whereas
trusts are subject to a separate Restatement, even though, from the perspective of
modern legal practice and law school curricula, it would make more sense to cover
both topics in a single Restatement, for example, “Trusts and Estates” Both wills and
trusts fell within Bigelow’s broad definition of “property;” but trusts were specifically
hived off, whereas wills and estates were not.

Bigelow’s memo was equally fateful in his discussion of the order in which topics
within the field of property should be taken up by the projected Restatement. He ar-
gued that the first thing to tackle was estates in land and future interests. Only later
would the project turn to the legal incidents of ownership, servitudes, personal pro-
perty, and intellectual property. This ordering of priorities goes a long way toward ex-
plaining the incompleteness of the Restatement of Property, and especially the heavy
emphasis on land at the expense of personal and intangible rights. Estates in land
came first, and the ALI never got around to restating much of what Bigelow slated for
coverage at a later time.

Bigelow’s priorities were undoubtedly influenced by the law school curriculum of
the 1920s, which made the estate system derived from English feudalism the center-
piece of the study of property.® Interestingly, however, Bigelow sought to justify his
ordering of topics in a very modern way, by generating an empirical study of the rela-
tive frequency with which different topics in property law appear in reported judicial
decisions. The empirical study, he suggested, supported his recommendation to tackle
real property and the estate system first.® Yet an examination of his data, reproduced
in an appendix to the memo, casts doubt on this. Even in the 1920s, mortgages and
liens generated more litigation than estates; for that matter, so did personal property
disputes (even after excluding cases involving sales) and landlord-tenant law. Today,
of course, the topic Bigelow put at the forefront has declined greatly in significance,
and the ones he put off to the future have emerged as having even greater importance

3 Id. at 2 (noting Bogert’s participation). Bogert later served on the Advisory Committee for the FIRsT
RESTATEMENT OF TRUSTS, see RESTATEMENT (FIRST) OF TRUSTS iii (1935), and, of course, has his name on a
prominent treatise devoted to trusts.

4 RESTATEMENT (FIRST) OF RESTITUTION: QUASI CONTRACTS AND CONSTRUCTIVE TRUSTS (1937).

5 See, e.g., RICHARD R. POWELL, CASES AND MATERIALS ON THE LAW OF POSSESSORY ESTATES (1933).
This five-volume set, designed for use at Columbia Law School, included an introductory volume on
“Possessory Estates,” two volumes on “Trusts and Estates,” a volume on “Vendor and Purchaser,” and a
volume on “Landlord and Tenant” Id. at v-vii. All five volumes dealt almost exclusively with real pro-
perty. Id.

¢ Bigelow Memo, supra note 2, at 14.
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than they had in his day. Rigorous adherence to empiricism would have produced a
sequencing of topics for the projected Restatement much more consistent with future
trends.

Perhaps most significantly, Bigelow’s ambitious agenda sowed the seeds of in-
completeness. The projected scope of the project was so broad that it would take a
herculean effort to bring it to conclusion. Perhaps Bigelow was Hercules, but we will
never know, for he resigned his position as Reporter after being appointed Dean of the
University of Chicago Law School in 1929.7 His replacement was Richard R. Powell,
of Columbia Law School, who had also advised on the planning memo and was a
member of the original Advisory Committee on Property.

Powell was a natural choice to take over as Reporter. He was deeply learned and
widely respected in his field. His labors as Reporter eventually lead to the publication
of a treatise on the Law of Property, which still bears his name.® Nevertheless, Powell
did not have the temperament needed to execute Bigelow’s ambitious program.
Powell’s scholarship was characterized by an insistence on “meticulous accuracy.”® He
was also fascinated by details rooted in English history, reflecting a tradition that re-
garded property law as having started with Coke upon Littleton (1628). Biographical
sketches of his years at Columbia feature his mastery of the Socratic teaching method,
including an exchange in which he asked a student to explain “[w]hat effect did the
Statute of Quia Emptores have upon the creation of tenancies in frankalmoign?”!?
Powell’s announced intention, upon taking over as Reporter, was to avoid misleading
generalities and “particularize extensively,” although he admitted that this “has the
disadvantage of restricting the immediate aid rendered by the Institute to quite narrow
fields in the Law of Property.’!! Powell was neither a theorist nor a reformer by tem-
perament. He recognized that the law evolved, but did so slowly, and his central con-
viction was that in order to understand the law one had to start with history. Although
it would be inaccurate to characterize Powell as a legal formalist of the sort associated
with Christopher Columbus Langdell, he unquestionably regarded the Restatement
enterprise as one in which the task is to uncover the superior “rule” implicit in existing
legal sources.

This rule-based and historically grounded orientation is highly visible in the first
four volumes of the Restatement produced under Powell’s supervision. Perhaps the
most telling example is Chapter 5, for which Powell was solely responsible, which
spends 127 pages explicating “Fees Tail and Related Estates”!? The fee tail had been
abolished in virtually every state for over 100 years when the Restatement was pre-
pared. The chapter is therefore devoted to explicating the estates into which attempts
to create a fee tail will be converted under different statutes in different states, and the

7 RESTATEMENT (FIRST) OF PROPERTY, vol. I, intro. x (1936).

8 RICHARD R. POWELL, POWELL ON REAL PROPERTY (Ist ed. 1949). The current edition, a loose-leaf
treatise published in seventeen volumes, is Powell on Real Property (Michael Allen Wolf, general ed., 2013).

9 John Ritchie 11, Book Review, 63 HARV. L. REV. 732, 734 (1950) (reviewing RICHARD R. POWELL, I THE
Law OF REAL PROPERTY (1st ed. 1949)).

10 JuLtus GOEBEL JR., A HISTORY OF THE SCHOOL OF LAwW CoLUMBIA UNIVERSITY 268 (1955); see also
Text of the Resolution of the Columbia University Faculty of Law in Honor of Richard Roy Belden Powell on the
Occasion of his Retirement, 60 CoLum. L. REv. 105 (1960).

!1 Richard R. Powell, Restatement of the Law of Property, 16 A.B.A.]. 197, 198 (1930).

12 RESTATEMENT (FIRST) OF PROPERTY §$ 59-106 (1936).
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case law interpreting these statutes. The result was definitive. But given the obscu-
rity of the topic, its fundamental irrelevance, and the impossibility of stating a single
rule for all jurisdictions, this was surely a misplaced commitment of resources for a
Restatement, especially given all the other items waiting on Bigelow’s agenda.

Whether it was due to the change in leadership, or to Powell’s insistence on a me-
ticulous elaboration of the old estate system, the Restatement of Property soon lagged
badly behind other Restatement efforts. The first two volumes did not appear in print
until 1936, well after Agency, Contracts, Torts, and other efforts had made their in-
itial debut.!® At some point in the mid-1930s, William Draper Lewis, the Executive
Director of the ALL became alarmed. As Deborah DeMott describes in her chapter in
this volume, Lewis was under increasing pressure from Andrew Carnegie, the prin-
cipal donor at the time, to wrap things up. In 1935, the decision was made to transfer
a group of property specialists working on the legal incidents of ownership, under
the leadership of Everett Fraser of the University of Minnesota Law School, from the
Restatement of Property to the Restatement of Torts.!* This explains why a collection
of topics denominated “natural rights in land”—including nuisance, lateral and subja-
cent support, and riparian water rights—appears in Volume IV of the Restatement of
Torts rather than in the Restatement of Property.

By the time Powell delivered the first two volumes of the Restatement of Property
in 1936, a further decision was made to subdivide the property working group. Powell
would continue to lead “Group 1, explicating the constructional principles that
govern estates in land and future interests and the Rule Against Perpetuities. A new
“Group 2, under the leadership of Oliver Rundell of the University of Wisconsin
Law School, would tackle servitudes.'> Powell delivered his third volume, on con-
structional principles, in 1940, and a fourth and final volume, on the Rule Against
Perpetuities and related restrictions on the creation of property interests, in 1944.
Rundell also completed the work on servitudes in 1944.16

After that, World War II ended the original Restatement project. Although Torts
and Contracts were relatively complete efforts, the Restatement of Property covered
only estates in land and servitudes. If one looked into the Restatement of Torts, one
could find significant additional material relevant to property, including a fairly com-
plete treatment of the right to exclude and privileges overriding the right to exclude
and the incidents of ownership covered by Fraser’s ad hoc group transferred from
Property to Torts. But the balance of Bigelow’s ambitious agenda, including all of per-
sonal property, leases, mortgages and liens, and intellectual property, went untouched.

I do not mean to demean Powell’s work on the Restatement of Property. It was of
the highest quality and was quickly recognized as being canonical—with respect to

13 Volumes 1 and 2 of the RESTATEMENT (FIRST) OF CONTRACTS appeared in 1932; volumes 1 and 2 of
the RESTATEMENT (FIRST) OF AGENCY appeared in 1933; volumes 1 and 2 of the RESTATEMENT (FIRST) OF
Torts appeared in 1934; the RESTATEMENT (FIRST) OF CONFLICTS OF LAw appeared in 1934; and volumes
1 and 2 of the RESTATEMENT (FIrST) OF TRUSTS appeared in 1935.

14 RESTATEMENT (FIRST) OF TORTS Vii, intro. (1939).

15 RESTATEMENT (FIRST) OF PROPERTY, vol. 1, intro. xiii (1936).

16 RESTATEMENT (FIRST) OF PROPERTY: FUTURE INTERESTS CONTINUED AND CONCLUDED (1940);
RESTATEMENT (FIRST) OF PROPERTY: SOCIAL RESTRICTIONS IMPOSED ON THE CREATION OF PROPERTY
INTERESTS (1944); RESTATEMENT (FIRST) OF PROPERTY: SERVITUDES (1944).
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the narrow band of issues covered. The problem is that too few topics were covered,
and those that were covered looked backward to the world of Jane Austin, where rural
estates in land were the principal source of wealth and family prestige. Estates in land
and future interests, constructional rules like the Doctrine of Worthier Title and the
Rule in Shelley’s case, and the mysteries of the Rule Against Perpetuities were of de-
clining importance in the age of the automobile and the radio. They have become even
more marginal in the years since then.

When the ALI decided to revive the Restatement of Property project in 1970, an
aging Powell was again appointed to the Advisory Committee, but the position of
Reporter went to A. James Casner of Harvard Law School.!” Casner was a protegee of
Powell’s, having obtained a ].S.D. degree from Columbia under Powell’s supervision
while a young scholar on leave from Maryland Law School. Powell was sufficiently
impressed by his student that he had Casner appointed to the Advisory Committee for
the First Restatement, where he worked on Chapter 7, which dealt with class gifts (the
topic of his dissertation), and prepared the index for volumes one and two. Casner
made important contacts as the junior member of the Advisory Committee, espe-
cially in developing a friendship with Barton Leach of Harvard Law School. Leach
later secured Casner a visiting professorship at Harvard, which turned into an offer
of tenure. After serving as an intelligence officer in World War II, Casner returned
to Harvard. He and Powell briefly discussed collaborating on a property treatise, but
Powell decided to develop a treatise on his own. Casner then put together another
team of authors to produce the American Law of Property, which was effectively a
competing treatise to Powell’s.!® Casner and Leach also collaborated on a popular
property casebook.!” Casner maintained close ties with the ALI during this period,
serving as Reporter for a Restatement of Estate and Gift Taxation before also being
appointed the new Reporter for Property.

Casner lacked Bigelow’s philosophical bent and did not share Powell’s scholarly fas-
cination with historically derived rules. He was, by temperament, a reformer. Casner
had stirred up the tax bar with his proposal for a one-time generation-skipping tax
based on life expectancies as part of his work on estate and gift taxes. When asked for
his advice about how to proceed with a new Restatement of Property, Casner argued
that the first task should be landlord-tenant law. He reasoned, sensibly enough, that
the First Restatement had said nothing about this area of property law. But he was
also motivated by the awareness that landlord-tenant law was a hot topic at the time
among those agitating for legal reform to assist the poor, and he saw the Restatement
as a means for lending support to these efforts.

Casner eventually produced two volumes entitled Landlord and Tenant.*° Like
Powell’s work on estates land and future interests, the quality is impressive. Leases

17 The information on Casner and his tenure as Reporter of the RESTATEMENT (SECOND) OF PROPERTY
has been gleaned from an historical video interview with Casner produced by the ALI in 1990. ALI
Audiovisual History—A James Casner (1990), available at http://www.youtube.com/watch?v=QTH1
q5B_1nk&list=PLIC004D53890D3AA1.

18 AMERICAN LAW OF PROPERTY: A TREATISE ON THE LAW OF PROPERTY IN THE UNITED STATES (A.
James Casner ed., 1952).

19 A.JaMES CASNER & W. BARTON LEACH, CASES AND TEXT ON PROPERTY (1st ed. 1950).

20 1 & 2 RESTATEMENT (SECOND) OF PROPERTY: LANDLORD AND TENANT (1977).


http://www.youtube.com/watch?v=QTH1q5B_1nk&list=PLlC004D53890D3AA1
http://www.youtube.com/watch?v=QTH1q5B_1nk&list=PLlC004D53890D3AA1
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are used much more widely than life estates and remainders, and consequently they
have attracted much more legislative interest. Casner’s work on topics like the applica-
tion of the Statute of Frauds to leases and the allocation of the duty to repair between
lessors and lessees were informed by numerous fifty-state surveys of legislative pro-
visions as well as decisional law. The work was also conceptually creative in a con-
structive way. For example, Casner offered an interesting reconceptualization of the
venerable doctrine of constructive eviction in terms of the lessor’s interference with
one or more permissible uses of property by the lessee.?!

Unfortunately, Casner’s efforts to use the Restatement as a vehicle to advance
landlord-tenant reform proved to be too controversial to pass smoothly through the
ALTapproval process. The Advisory Committee included a number of practicing law-
yers who specialized in negotiating commercial leases;*? they were skeptical about
the need for an implied warranty of habitability and rules mandating that landlords
mitigate damages when tenants abandon leaseholds. Casner also had to contend with
Charles J. Meyers, of Stanford Law School, who argued, following the tenets of the
nascent law and economics movement, that mandatory tenant rights would diminish
the supply of rental units and increase prices.??

After seven years of wrangling, two volumes on landlord-tenant law emerged in
1977. The final product reflected a compromise between Casner and the reformers,
on the one hand, and the traditionalists on the other. For example, the Restatement
endorsed the implied warranty of habitability in residential leases, but said it could
be waived by the landlord in return for consideration, provided such a waiver was
not “unconscionable or significantly against public policy”** The Restatement also
rejected a duty on the part of landlords to mitigate damages when tenants default,
offering the rather dubious rationale that this would encourage tenants to abandon
property. As a result, the Restatement’s landlord-tenant volumes did not satisfy either
the reformers or the traditionalists.

The timing of the release of the volumes was not auspicious for these sorts of at-
tempts at compromise. The reform movement had the wind in its sails in the late
1970s, and the Restatement volumes were greeted with derision by those who thought
it failed to grasp the inevitable path of the future. They were right up to a point. In
the years after the release of the Restatement volumes, virtually every state adopted
the implied warranty of habitability for residential leases, with a majority making it
nonwaivable. And a majority of states adopted a duty to mitigate damages for residen-
tial tenancies. Significantly, these reforms mostly proceeded through legislative en-
actments rather than common law revision. So it is unclear whether the Restatement
would have had a greater impact if it had followed Casner’s lead and had fully em-
braced the position of the reformers. The largest number of states (twenty-one to date)
embraced the reforms by adopting the Uniform Residential Landlord and Tenant

21 Id. § 6.1 (“Landlord’s Conduct Interferes With Permissible Use”).

22 In contrast to the FIRST RESTATEMENT, which was dominated by academics, Casner was the only aca-
demic on the landlord-tenant volumes. RESTATEMENT (SECOND) OF PROPERTY: LANDLORD AND TENANT
intro. at ix (1977). The other committee members were either practitioners or judges. Id.

23 Charles J. Meyers, The Covenant of Habitability and the American Law Institute, 27 STAN. L. Rv. 879,
893 (1975).

24 RESTATEMENT (SECOND) OF PROPERTY: LANDLORD AND TENANT § 5.6 (1977).
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Act of 1972, drafted by the National Conference of Commissioners on Uniform State
Laws, rather than by judicial revision of the common law.

After the landlord-tenant project was done, Casner convinced the ALI to under-
take a series of volumes on Donative Transfers—essentially wills and intestate succes-
sion.” Again, there was logic to this, since Bigelow’s original blueprint had hived off
trusts but implicitly left wills and intestate succession within the domain of property.
It was no coincidence, however, that estate planning had become the central concern
of Casner’s own scholarly efforts, while his interest in basic property law had waned.
Casner never revised the American Law of Property after it was published in 1952-
1954, and no supplement was produced after 1977. Instead, he devoted his scholarly
energies largely to a multivolume treatise on estate planning.”® Once again, Casner’s
reforming impulse informed the agenda. This time, his initial target was the venerable
Rule Against Perpetuities.

The First Restatement had considered the Rule Against Perpetuities in Volume IV,
where Powell had produced a typically thorough Restatement of the conventional un-
derstanding of the Rule, derived from John Chipman Gray’s treatise on the subject.?’
The traditional rule, as explicated by Powell and before him Gray, was complex and
a potential trap for those not advised by the best lawyers. But it had the virtue of al-
lowing the validity of future interests to be determined as soon as a conveyance took
effect, because the rule was applied by considering all possible future contingencies
(“what might happen”). Casner, prodded by his colleague Barton Leach, was a propo-
nent of changing the rule by considering what actually did happen (“wait and see”).?
This reform had the virtue of eliminating some very low-probability scenarios easily
overlooked by lawyers (fertile octogenarians, unborn widows, and the like), but at the
price of creating long periods of uncertainty, which could impair the alienability of
property.

Casner’s advocacy of “wait and see” triggered an emphatic rebuke by his former
mentor Powell, in a dramatic confrontation at the ALl Annual Meeting in 1978.%°
The gist of the Powell critique was that wait and see “leaves the location of who owns
what unascertainable for the entire period of the rule”*® Others pointed out that wait
and see had been adopted by only a small number of jurisdictions, and that no inter-
vening change in circumstances had occurred since 1944 that would justify elimin-
ating the traditional rule. Casner nevertheless eventually prevailed, and “wait and see”
was officially endorsed by the ALI with the publication of the Restatement (Second)
of Property: Donative Transfers in 1983. The reform was eventually adopted by a

%5 See ALI Audiovisual History, supra note 17, at 57:25-59:13.

26 A. JAMES CASNER, ESTATE PLANNING: CASES, STATUTES, TEXT, AND OTHER MATERIALS (1st ed.
1953). As Deborah DeMott emphasizes in her chapter, the scholarly or treatise-writing interests of early
Restatement Reporters heavily influenced the coverage of their volumes.

27 JouN CHIPMAN GRAY, THE RULE AGAINST PERPETUITIES (1st ed. 1886).

28 Leach had long been a critic of the traditional rule, largely on the ground that it generated unfair sur-
prises. See, e.g., Barton Leach, Perpetuities in Perspective: Ending the Rule’s Reign of Terror, 65 HARV. L. REV.
721,730 (1952).

2 Casner foreshadowed his endorsement of wait and see by urging its use as a constructional principle
in comments to the Landlord and Tenant Volume. RESTATEMENT (SECOND) OF PROPERTY: LANDLORD AND
TENANT § 1.8 cmt. b (1977).

30 A.L.IL, 55TH ANNUAL MEETING: PROCEEDINGS 1978, at 250-56, 285-86 (1979).



THE RESTATEMENT OF PROPERTY 211

significant number of states, although (again) primarily through adoption by state
legislatures of the Uniform Statutory Rule Against Perpetuities, rather than through
judicial decisions relying on the Restatement.’! In fact, some important courts like
New York rejected “wait and see” on the ground that such a reform was the province of
the legislature, not the courts.*?

Casner soldiered on as Reporter for another decade, producing successive volumes
on estate planning, namely, powers of appointment (1986), class gifts (Casner’s disser-
tation topic) (1988), and gifts (1992).% Yet he made no move to fill the other gaps that
remained under Bigelow’s original plan.

The Casner era marked a decisive turn away from the conception of the Restatement
as a distillation of the law as it is, to a view of the Restatement as a vehicle for laying
down the law as it should be. The distinction is not between “descriptive” and “nor-
mative” approaches to the law. Anyone who has worked on a Restatement project is
aware that this inevitably entails normative judgments. Often, a given legal issue will
have generated divergent positions among the states (e.g., the “Maine rule” and the
“Connecticut rule”), and the Restatement will have to make a judgment about which
is the better view. Or, the doctrine in a given area may be poorly articulated or con-
fused, in which case a proper Restatement will attempt to offer a clearer exposition of
the underlying principle or rule. These sorts of normative judgments, which can be
called interstitial or “internal” to the existing state of the law, are not only permissible
but desirable. Indeed, these kinds of judgments can be said to constitute the very ra-
tionale for undertaking to restate the law.

A very different type of normative posture is to approach the existing state of the
law in the manner of a law reform commission or legislative body, seeking to trans-
form the law into something different. Obviously, this is a permissible posture for a
legislature, which is accountable to the public through periodic elections. Perhaps the
same can be said of an administrative body exercising delegated authority from the
legislature, and subject to appointment and removal by elected officials. It is more con-
troversial when judges undertake to reform the law in this manner, although one can
cite numerous examples of this happening. When the ALI endorses wholesale legal
reform, however, it would seem that the proper vehicle is a proposed uniform statute,
which individual legislatures can accept or reject as they think proper. Advocating
reform using the vehicle of a Restatement, when the position being pushed is not in
some sense present or at least implicit in the current state of law, is to transgress the
legitimate function of a Restatement, and would seem to have no claim on the alle-
giance of courts.

Casner seems to have crossed the line between normative analysis internal to the
existing state of the law and naked advocacy of reform, if not in the Landlord and
Tenant volumes, most certainly in his endorsement of the “wait and see” reform of

31 HELENE SHAPO ET AL., THE LAW OF TRUSTS AND TRUSTEES § 214, at n.28 (2011). The Pennsylvania leg-
islature adopted the “wait and see” reform as early as 1947.

32 Symphony Space, Inc. v. Pergola Props., Inc., 669 N.E.2d 799, 808 (N.Y. 1996).

33 RESTATEMENT (SECOND) OF PROPERTY: DONATIVE TRANSFERS, div. II, pt. V (1986) (Powers of
Appointment); RESTATEMENT (SECOND) OF PROPERTY: DONATIVE TRANSEERS, div. II, pt. VI (1988) (Class
Gifts); RESTATEMENT (SECOND) OF PROPERTY: DONATIVE TRANSEERS, div. III (1992) (Requirements for
Effectuating a Donative Transfer).
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the Rule Against Perpetuities. Something similar happened in other Restatements
at about the same time, for example Prosser’s Restatement (Second) of Torts, with
its advocacy of strict products liability.>* In an interview conducted near the end of
his life, Casner forthrightly defended the conception of a Restatement as an instru-
ment of legal reform.* He acknowledged that it was difficult to draw the line between
Restatement-style reform, which implicitly invites the judiciary to change the law by
adopting the “better view” of existing alternatives, and reform produced by promul-
gating uniform laws, which targets the legislature as the appropriate instrument of
legal change. But Casner betrayed no doubt about the propriety of asking committees
of lawyers, headed by law professors, to agitate for legal reform under the guise of “re-
stating” the law. Epistemological modesty was not part of his makeup.

When the ALI decided to launch a third series of property Restatements, it aban-
doned the practice of appointing a single Reporter to oversee the effort. Instead, the
ALI decided that it would appoint different Reporters to head up different topics
within the field of property. This approach could have been used as a kind of “plug
the gap” strategy—and to some extent it was. Of the three projects undertaken as part
of the third series, one—the Restatement of Mortgages**—clearly filled a major gap
left open by the First and Second Restatements. Unlike security interests in personal
property, which are subject to Article 9 of the Uniform Commercial Code (adopted
by every state except Louisiana), security interests in real property—mortgages—are
largely governed by common law. It was thus a strong candidate for a Restatement,
and much overdue. The project was ably executed by Reporters Grant Nelson and
Dale Whitman, and has been widely praised and cited.

The other two projects undertaken as part of the Third Restatement, however, es-
sentially revisited topics previously covered by the earlier Restatements. Moreover,
the appointment of specialists to oversee particular topics may have accentuated the
trend toward using the Restatements as platforms for pushing reform. Specialists are
likely to have strong views about the right and wrong way